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HJALMAR P. ECLOV, APPELLANT, 

VS. 

LEE D. BIRDSONG, APPELLEE. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STAT1 


WO I a 


ST, 


I 

This is an appeal from a judgment entered after ver¬ 
dict of jury. Notice of appeal was timely filed. This 
Court has jurisdiction to review the judgment pursuant 
to Section 101, Title 118, of the District of Columbia Code. 
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STAT] 


WO I M 


ST OF THE CASE. 


Appellee, Lee D. Birdsong, brought suit in District 
Court against appellant, Hjalmar P. Eclov, for alienation 
of affection, loss of consortium and criminal conversation. 
The complaint charged that the alienation began about 
March 13, 1942, to June, 1944. The appellant denied each 
and every allegation in the complaint. There was con¬ 
siderable testimony to the effect that appellant became 
acquainted with Mrs. Birdsong in 1940 and, as a matter of 
fact, frequently visited both Mr. and Mrs. Birdsong. 
There was also evidence to the effect that Mr. and Mrs. 
Birdsong were having difficulties before she became ac¬ 
quainted with the appellant. The evidence further 
showed that in 1944 «Mrs. Birdsong with the help of her 
husband obtained a decree of divorce in Florida, charging 
Birdsong with cruelty. Although the husband had knowl¬ 
edge of this suit, he made no defense to same, nor did he 
attempt to inform the Florida Court of any allegation of 
misconduct in so far as Mrs. Birdsong was concerned. 

The evidence also showed that Mr. and Mrs. Birdsong 
were on friendly terms after the divorce was obtained and 
frequently talked over the suit filed against appellant. 
Jury rendered a verdict of $5,000 on the first count of the 
complaint and $10,000 on the third count of the complaint, 
charging criminal conversation, or a total of $15,000. 
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STATEMENT OF POINTS. 

The following points will be stressed in this appeal: 

1. The verdict was excessive. 

2. The verdict was contrary to the evidence. 

3. The Court erred in its instructions to the jury. 

4. The Court erred in its denial of prayers offered by 
the appellant and in granting certain prayers offered by 
the appellee. 

5. The Court erred in refusing to permit counsel for 
appellant to argue the applicability of the full faith and 
credit clause of the constitution. 

6. The Court erred in permitting counsel for appellee 
to attack the character of the appellant when appellant had 
not placed his character in issue. 

7. The Court erred in refusing to direct a verdict 
when it appeared that a decree of divorce had been ob¬ 
tained. 


SUMMARY OF ARGUMENT. 

1. As to whether or not the verdict in the particular 
case is or is not excessive depends in the last analysis on 
the particular facts of each individual case. In the instant 
case we believe the verdict is excessive. 

2. It is believed that the jury was not properlyj in¬ 
structed in the law and there was error on the part of the 
Court to grant certain instructions tendered by the ap¬ 
pellee and to refuse instructions tendered by the appel¬ 
lant. 



4 


3. In this case the divorce granted to Mr. and Mrs. 
Birdsong in Florida was valid and binding and there was 
a duty on the part of the Courts of the District of Colum¬ 
bia to give full faith and credit to that divorce and coun¬ 
sel for appellant was within his legal rights in arguing 
same to the jury. 

4. It is never permitted to attack the character of 
the opposite party unless the other side brings the char¬ 
acter into issue. 

5. It is contended that the decree of divorce granted 
in Florida barred any action for alienation of affection. 
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i 

i 

ARGUMENT. 

1. The verdict was excessive. In this case when iit is 
considered that the Birdsongs were having marital diffi¬ 
culties long before appellant entered the picture, the ver¬ 
dict rendered in our opinion was excessive. It would 
seem that the size of the verdict, $15,000, was base4 on 
passion and prejudice. Of course, it is conceded that! the 
amount awarded by a jury in a case of this kind depends 
upon the peculiar circumstances of each particular cjase. 
In the case of Kulhanek v. Kulhanek, 278 N. W. 563, 134 
Neb. 349, it was held that a verdict of $3,000 was excessive. 
In the case of Thompson v. Thompson, 6 Pac. 2d 617, 166 
Wash. 270, it was held that the verdict of $7,500 was ex¬ 
cessive. In the case of Ebmeier v. Ebmeier, 231 N. W. [145, 
120 Neb. 13, it was held that a verdict of $9,000 was exces¬ 
sive. It is believed that when all of the evidence in jthis 
case is completely analyzed, it will prove that a verdict of 
$15,000 was excessive. 

2. The verdict was contrary to the evidence. In this 
case there was a conflict of testimony. When it is con¬ 
sidered that Mrs. Birdsong was having marital difficulties 
with her husband long before appellant entered the pic¬ 
ture and when proper consideration is given to the nature 
of the testimony offered on both sides and when the testi¬ 
mony of Mrs. Birdsong is considered in the light of c 
mon sense, it is our view that the verdict in this case 
contrary to the evidence. 
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3. The court erred in its instructions to the jury. We 
believe that the jury was confused as to the applicable 
law controlling a situation such as existed in this case. 
It is true that the court relied mainly on the prayers of¬ 
fered by each side but, as will be pointed out later in this 
brief, when the jury was given certain instructions tendered 
by the appellee over 5 the objection of the appellant and 
when consideration is also given to the fact that the court 
refused certain instructions tendered by the appellant, that 
the charge as a whole was erroneous. Referring to the 
appendix, it will be seen that the instructions consisted 
of the following: 

The Court: Gentlemen, in this complaint—in this 
cause of action—there are three counts; that is, there are 
three charges. It is difficult to separate these charges 
completely because one runs into the other. 

The first count—the first charge—is one for aliena¬ 
tion of affections, which means, of course, what it says. 
The second count is for loss of consortium. Consortium 
means or involves comfort, companionship, affection, and 
cooperation. If you find for the plaintiff on the first 
count, you will disregard the second count for this rea¬ 
son: Alienation of affections, among other things, in¬ 
cludes consortium; therefore, if you find a verdict for the 
plaintiff on the first count you will have covered the sec¬ 
ond count. In other words, the first count is broader than 
the second. 

The third count is for what is known as criminal con- 
versation. That involves the charge of sexual intercourse 
between the defendant and the plaintiff’s wife. 
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The Court has granted certain instructions to the! re¬ 
spective counsel, which the Court will read and then 
supplement in so far as the Court thinks it is necessary. 

(The Court read the instructions and then said:) (See 
page 5.) 

I believe the Court said to you that substantially the 
same measure of damages existed as to the first and third 
counts. The Court should have added that the same 
measure of damages exists as to all three counts. 

As the Court told you a few minutes ago, if you find 
for the plaintiff on the first count, you can disregard the 
second and (just find a verdict as to the first and third 
counts and say nothing at all about the second, one way 
or the other. 

If the jury finds a verdict for the plaintiff on any or 
all of these counts, it should bring in a verdict as to each 
count; that is, a verdict of whatever you think the damage 
should be on each count. 

I do not have any reason to suppose that it will be 
necessary for you to ask for further instructions, but it 
may be. Because of the fact that for somewhere, in the 
neighborhood of forty years I have been familiar wjlth 
matters of this kind, I may not just see the difficulties of 
an individual who is not familiar with them. The Court 
will be here; and if you should feel that you desire further 
instructions, you may let the bailiff know, you can come 
in, and the Court will be very glad to discuss it with you. 

Mr. David: For the record, I merely want to renew 
the exceptions that I took to each prayer that your Horror 
granted for the plaintiff, that I objected to. 

The Court: You have done that twice already. 
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Mr. David: Before the jury retired, I wanted to make 
the record clear. 

A Juror: Are there any papers we may take out with 
us? 

The Court: You may take out the declaration—the 
complaint. If there are any other papers you would like 
to have you may send word to the Court, and the Court 
will see if counsel are willing to have them sent in. 

4. The court erred in its denial of prayers offered by 
the appellant and in granting certain prayers offered by the 
appellee. The appellant offered the following prayers: 

Defendant’s Prayer No. 5. 

The court instructs the jury that the plaintiff must 
establish by a preponderance of the evidence that the 
defendant was the active or aggressive party in causing the 
alienation of the affections of the former wife of the 
plaintiff, and if for any reason the jury should find from 
the evidence that the plaintiff’s former wife acted of her 
own free will in withdrawing her affections towards her 
former husband, the plaintiff in this case, without induce¬ 
ment on the part of the defendant, or that the plaintiff’s 
former wife was the pursuer rather than the pursued, the 
plaintiff cannot recover. 

Defendant’s Prayer No. 7. 

The court instructs the jury that if they should find 
from all of the evidence in this case that the defendant’s, 
conduct was not the cause of the alienation of affections of 
the plaintiff’s former wife towards the plaintiff, then their 
verdict should be for the defendant. 
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Defendant’s Prayer No. 8. 

The court instructs the jury that if they find from 
the evidence that the plaintiff connived at the alleged 
adulterous acts, either actively or passively, between the 
plaintiff’s former wife and the defendant, said connivance, 
if the jury find from the evidence that it existed, wiould 
constitute a complete defense in this case so far as the 
suit is for criminal conversation, and the verdict of the 
jury should be for the defendant on the third count of the 
Complaint. 

In the state of the record, we believe it was error to 
refuse these prayers. In the case of Ford v. Evani, 85 
Pac. 2d 214, 29 Calif. App. 2d 623, and Larrabee v. Lynch, 
143 Atl. 742, 105 N. J. Law 13, it was held that the defend¬ 
ant must have been the wrongful or controlling cause of 
the enticement or alienation. The case of Steele v. Wer¬ 
ner, 83 Pac. 2d 56, 28 Calif. App. 2d 554, and Misson v. 
Grossman, 196 Atl. 494, 329 Pa. 151, is authority for the 
proposition that if the wife volunteerly consents to the 
alienation that the defendant is not liable. 

There is a conflict of authorities as to the right to 
maintain an action when a divorce has been granted. It 
is our contention that there is sounder reasoning in the 
cases barring such action after a decree of divorce. See 
Duff v. Henderson, 183 N. W. 475, 191 Iowa 819. 

There was tendered to the Court defendant’s praters 
Nos. 13, 15, 18 and 20. 

Defendant’s Prayer No. 13. 

If the jury find from the evidence that there was an 
absence of affection between the plaintiff and his foniner 
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wife, Thelma Moore Birdsong, at the date when defendant 
became acquainted with her, and such lack of affection 
was the condition for sometime antedating defendant’s ac¬ 
quaintance with her, and such lack of affection, if the 
jury shall so find, continued to the date in May, 1944, 
when the plaintiff’s then wife obtained a decree of abso¬ 
lute divorce from the plaintiff on the ground of extreme 
cruelty visited upon plaintiff’s said former wife by the 
plaintiff, and which lack of affection aforesaid was not 
and is not attributable to the defendant, if the jury shall 
so find, then their verdict should be for the defendant. 

Defendant’s Prayer No. 15. 

The jury are instructed that mere maintenance of im¬ 
proper relations by the plaintiff’s former wife whilst the 
plaintiff and his former wife were married does not give 
rise to a cause of action in favor of the plaintiff herein 
unless the jury find from the evidence that the paramour 
was also guilty of active interference or some wrongful 
inducement that resulted in the alienation of affections 
of plaintiff’s former wife whilst the marriage relation 
between her and the plaintiff existed. 

Defendant’s Prayer No. 18. 

The jury are instructed that unless the jury find from 
the evidence that the defendant deprived the plaintiff of 
the affections and consortium of the plaintiff’s former 
wife, whilst the marriage relationship existed between the 
plaintiff and his said former wife, the verdict of the jury 
should be in favor of the defendant on the first and second 
counts of the plaintiff’s Complaint. 
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Defendant’s Prayer No. 20. 

The court instructs the jury that if they believe from 
the evidence in this case that the plaintiff’s former -wife, 
whilst she was his wife, separated from the plaintiff on 
account of the plaintiff’s conduct toward her or his mis¬ 
treatment, if any, toward her, and not because of anything 
that the defendant may have done or said then the verdict 
of the jury should be for the defendant herein. 

In this case we believe the record will show that mar¬ 
ital difficulties existed between Mr. and Mrs. Birdsong 

I 

before the appellant became acquainted with either and 
that the appellant, therefore, was not the cause of the 
estrangement between them. See Smith v. Rice , 160 N. 
W. 6, 198 Iowa 673, and Boon v. Boon , 220 N. W. 17, 206 
Iowa 70. 

There was also tendered to the Court defendant’s 
prayers Nos. 14 and 16. 

Defendant’s Prayer No. 14. 

I 

If the jury find from the evidence that the plaintiff 
was in possession of facts when the plaintiff’s former 
wife sued him for an absolute divorce in the State of 

i 

Florida, which would have been a complete defense to j her 
said divorce suit, and that the plaintiff, Lee D. Birdsong, 
made no defense thereto, the jury are instructed, as a 
matter of law, the Florida decree granting the plaintiff’s 
former wife an absolute divorce, is conclusive against the 
existence of said facts, and a subsequent action by the 
said Lee D. Birdsong for criminal conversation by the 
plaintiff’s said former wife, based upon the aforesaid facts, 
is barred, and there can be no recovery in the instant action 
on the third count of the Complaint. 

i 

i 
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Defendant’s Prayer No. 16. 

The jury are instructed that they find that the plain¬ 
tiff lived with and co-habited with his then wife after he 
either had knowledge, or was in the possession of suffi¬ 
cient facts leading him to believe that his then wife had 
committed adultery, such condonation on the part of the 
plaintiff should be taken into consideration by the jury 
in mitigation of damages, in the event the jury shall find 
a verdict for the plaintiff in this action. 

We contend, therefore, that the divorce in Florida 
without a defense by the husband would prevent recovery 
on the count alleging criminal conversation. Hamilton v. 
McNeill, 150 Iowa 470, 120 N. W. 480. See also Duff v. , 
Henderson, 191 Iowa 819. These cases also hold that the , 
husband knowing of the wife’s adultery should set it up 
in defense to her suit for divorce. The case of Duff v. 
Henderson, supra, is authority for the proposition that if 
a divorce is due to the fault of the husband, the husband 
cannot maintain an alienation of affections suit. 

5. The court erred in refusing to permit counsel for 
appellant to argue the applicability of the full faith and 
credit clause of the constitution. We believe that this has 

! 

already been covered in the preceding paragraph. It is 
our contention that the Courts of the District of Columbia 
were bound to give full faith and credit to the decree 
rendered by the Florida court. 

i 

6. The court erred in permitting counsel for appellee | 
to attack the character of the appellant when appellant had 
not placed his character in issue. In the final argument to 
the jury, counsel for appellant said this: 
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“Mr. Goff: I feel sorry for him because I do not 
think he has a friend. I do not think he has a friend, 
gentlemen. The reason why I do not think he has a 
friend is this: Has one bit of testimony been placed 
on the stand here or brought out in this court as to 
what kind of reputation Hjalmar P. Eclov holds in 
this community or any other place? Has one person 
come in here and said to you gentlemen, ‘Yes, I know 
other people who know this man. He bears a good 
reputation, an excellent reputation, for truth, veracity, 
honesty, and decency. Has he brought one business 
associate in here to say that to you, gentlemen? I 
feel sorry for a man— 

“This Court. The Court thinks it is necessary— 
the Court does not like to do it, but the Court thinks 
it is necessary at this point—to call attention to the 
fact that the law does not permit a man to prove a 
good reputation until his reputation has been as¬ 
sailed. The defendant’s reputation was not assailed 
in this case; therefore, he had no opportunity to jput 
on any testimony as to his good reputation. Now^ as 
I said before, the Court is very sorry that the Cq>urt 
has had to interrupt that statement, but that is |the 
situation. The Court felt it necessary to do so. pro¬ 
ceed, sir.” 

Record 528-529. 

“While it is true the Court stopped counsel yet 
we believe the harm had been done. In a situation 
such as this where the charges made that a defendant 
had enticed away the wife of the plaintiff amounting 
virtually to an accusation of crime that no assault 
should be made on the character of the defendant 
until the defendant himself had brought his character 
into question.” 
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7. The court erred in refusing to direct a verdict when 
it appeared that a decree of divorce had been obtained. 
We believe that this has already been covered under point 4. 

CONCLUSION. 

In view of what has been said, it is our contention 
that the judgment entered as a result of the verdict in 
District Court was in error and should be reversed. 

James J. Laughlin, 

National Press Building, 
Counsel for Appellant. 
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In the District Court of the United States for the District 
of Columbia Lee D. Birdsong 1725 H Street, North¬ 
west Washington, D. C. Plaintiff vs Hjalmar P. Eclov 
Apartment #301 3101 Concord Avenue, Northwest 
Washington, D. C. Defendant Civil Action # 27735 

Damages — Alienation of Affection Loss of Consortium, 
and Criminal Conversation 

1. The jurisdiction of this court is invoked under 
Title 11, Chapter 3 of the District of Columbia Code, 1940 
edition. 

First Cause of Action 

2. The complaint of Lee D. Birdsong represents to the 
Court as a first cause of action that the plaintiff, Lee D. 
Birdsong, was married to Thelma Moore in Norfolk, vjr- 
ginia on June 26, 1916; and that of this union four children 
were born; that on, to wit, March 13, 1942 complainant and 
his wife Thelma Moore Birdsong were living happily to¬ 
gether as husband and wife at Hyattsville in the State of 
Maryland; that the defendant Hjalmar P. Eclov, maliciously 
contriving and intending to injure the plaintiff and ^o 
deprive him of the society of his said wife on to wit, 
March 13, 1942 and on divers days between March 13, 1942 
and June 1944 wickedly debauched and carnally knew the 
said Thelma Moore Birdsong; that the affection of Thelma 
Moore Birdsong for the plaintiff was thereby alienated 
and destroyed and plaintiff was deprived of the comfort, 
fellowship, society and assistance of his said wife in h|is 
domestic affairs and that, by reason of the premises, tlie 
plaintiff suffered great mental anguish, loss of love, loss 
of health, hurt to family life, humiliation, and financial 
losses incident to the breaking up of his home. 
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3. The plaintiff brings this action and demands judg¬ 
ment of the defendant in the sum of Twenty-five Thousand 
($25,000.00) dollars compensatory damages, and Twenty- 
five Thousand ($25,000.00) dollars punitive damages, be¬ 
sides costs of this action. 

Second Cause of Action 

4. The complaint of Lee D. Birdsong represents to 
the Court as for a Second Cause of Action that the plain¬ 
tiff, Lee D. Birdsong, was married to Thelma Moore in 
Norfolk, Virginia, on June 26, 1916 and that of this union 
four children were born; that on, to wit, February 18, 1942 
plaintiff and his wife, Thelma Moore Birdsong, were liv¬ 
ing happily together as husband and wife at Hyattsville 
in the State of Maryland; that commencing, on to wit, 
February 18, 1942 and continuing until some time in the 
year 1943 the defendant, Hjalmar P. Eclov, wickedly, 
maliciously and intentionally intending to injure the plain¬ 
tiff and to deprive him of the society of his wife, enticed 
and allured the said Thelma Moore Birdsong to desert 
and abandon the defendant thereby alienating her affec¬ 
tion for the plaintiff and depriving the plaintiff of the 
affection, society and assistance in his domestic affairs, 
and that by reason of the premises the plaintiff suffered 
great mental anguish, loss of love, loss of health, hurt to 
family life, humiliation and financial losses incident to the 
breaking up of his home. 

5. Wherefore the plaintiff brings this action and de¬ 
mands judgment of the defendant in the amount of Twenty- 
five thousand ($25,000.00) dollars compensatory damages 
and Twenty-five thousand ($25,000.00) dollars punitive 
damages besides the costs of this action. 
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Third Cause of Action - 

6. The complaint of Lee D. Birdsong represents; to 
the Court as a Third Cause of Action that the plaintiff Lee 
D. Birdsong was married to Thelma Moore in Norfplk, 
Virginia on June 26, 1916 and that of this union four chil¬ 
dren were bom; that the plaintiff and his wife, Thelma 
Moore Birdsong, were living happily together as husband 
and wife in the year of 1942 at Hyattsville in the State of 
Maryland; and that the defendant Hjalmar P. Eclov did, 
on the thirteenth day of March, 1942 at Hyattsville in the 
State of Maryland and on divers other occasions between 
March 13, 1942 and June 1944 and at divers places in the 
State of Maryland and in the District of Columbia, com¬ 
mit adultery with the said Thelma Moore Birdsong, 
whereby plaintiff was deprived of the affection, socidty, 
and assistance of his said wife, Thelma Moore Birdsong 
and made to suffer great mental damage, loss of love, loss 
of health, hurt to family life, humiliation and ’ financial 
loss incident to the breaking up of his home. 

7. Wherefore the plaintiff brings this action and Re¬ 
mands judgment of the defendant in the amount of Twenty- 
five thousand ($25,000.00) compensatory damages apd 
Twenty-five thousand ($25,000.00) punitive damages, j . 

8. The total amount claimed in this complaint is 
Seventy-five thousand ($75,000.00) dollars compensatory 
damages and Seventy-five thousand ($75,000.00) dollars 
punitive damages. 

/s/ Marshall H. Lynn 

1331 G Street, Northwest 
Washington, D. C. 

Attorney for the Plaintiff 
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The plaintiff demands a jury trial of the foregoing 
causes of action. 

/s/ Marshall H. Lynn 

Attorney for the Plaintiff 

In the District Court of the United States for the District 
of Columbia Lee D. Birdsong Plaintiff vs Hjalmar 
P. Eclov 1301 Concord Ave., N.W. Defendant C. A. 
27-735 

Answer 

First Cause of Action 

1. Plaintiff fails to state a cause of action.. 

2. Defendant denies each and every allegation of 
Paragraph “2”. 

Second Cause of Action 

1. Plaintiff fails to state a cause of action. 

2. Defendant denies each and every allegation of 
Paragraph *‘4”. 


Third Cause of Action 


1. Plaintiff fails to state a cause of action. 

2. Defendant denies each and every allegation of 
Paragraph “6”. 

/s/ Albert E. Steinem 
/s/ Harry Saidman 

521 Colorado Building 
Washington, D. C. 

Attorneys for Defendant 


3-19-45 



Copy of foregoing mailed, postpage prepaid, 
to Attorney for Plaintiff 

Marshall H. Lynn, Esq. 

1331 G Street, N.W. 

Washington, D. C. 

/s/ Harry Saidman, Atty for Defendant 

District Court of the United States for the District ot 
Columbia Birdsong Plaintiff vs Eclov Defendant. 
Civil Action No. 27735 


Pretrial Proceedings 

Statement of Nature of Case: 

This is a suit for damages for alienation of affection, 
loss of consortium and criminal conversation. 

Plaintiff charges defendant with a course of conduct, 
beginning about Mar. 13, 1942 and continuing until June 
1944, designed to alienate the affections of plaintiff’s wife, 
to entice and allure her, causing her to separate from 
plaintiff and in debauching and carnally knowing her. 

Defendant, answering, denies all of plaintiff’s allega¬ 
tions charging wrong-doing on his part. 

Stipulations: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by tljie 
following stipulations unless modified by the Court io 

i 

prevent manifest injustice: 

The following documents, initialed by the Pretrial 
Justice, may be received in evidence without formal 
proof: 
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The marriage certificate and the Florida divorce de¬ 
cree. 

Let the trial of this case be deferred until May 28th, 
or thereafter. 

Date May 4 1945 

In the District Court of the United States for the District 

of Columbia Lee D. Birdsong Plaintiff vs Hjalmar P. 

Eclov Defendant Civil Action No. 27735 

Plaintiff’s Prayer No. 1 

Counsel for the plaintiff requests the Court to in¬ 
struct the jury as follows: 

The jury are instructed as to Count No. 2 that the basis 
of this action is the loss of consortium—that is—the right 
which accrues to each of the parties as a result of the 
marriage, to the comfort, companionship, affection and 
cooperation of the other. If you find that there has been 
any wrongful interference with this right of the plaintiff 
by the defendant, your verdict should be in favor of the 
plaintiff. 

In the District Court of the United States for the District 

of Columbia Lee D. Birdsong Plaintiff vs Hjalmar P. 

Eclov Defendant Civil Action No. 27735 

Plaintiff’s Prayer No. 2 

Counsel for the plaintiff request the Court to instruct 
the jury as follows, as to all counts: 

This is an action for damages brought by the plaintiff, 
Lee Darden Birdsong against the defendant Hjalmar Peter 
Eclov, for alienating the affections of the plaintiff’s wife 
from him. When a plaintiff comes into Court in a civil 
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case of this sort, he is bound to establish a case against the, 
defendant by what is known as the preponderance of the 
evidence. The plaintiff is not required to prove his ckse 
beyond a reasonable doubt, but the burden is upon |the 
plaintiff to prove his case, as alleged in his complaint, by 
a preponderance of the evidence before you can render a 
verdict in his favor. The preponderance of the evidence 
does not mean a greater number of witnesses, but is the 
greater weight of all the evidence before the jury. In 
ascertaining upon which side is the preponderance of the 
evidence, you should consider the credibility of the fit¬ 
nesses and the reasonableness of their testimony, wljien 
considered in connection with all the facts and circum¬ 
stances of the case. 

In the District Court of the United States for the District 

of Columbia Lee D. Birdsong Plaintiff vs Hjalmarj P. 

Eclov Defendant Civil Action No. 27735 

Plaintiff’s Prayer No. 4 

Counsel for the plaintiff requests the Court to instruct 
the jury as follows, as to Count No. 1: 

The law does not require of the plaintiff direct and 
positive evidence in order to prove a case. The burden is 
on the plaintiff to prove, by a preponderance of the evi¬ 
dence, that the defendant, either wholly or partially, in- 
tentionally alienated the affections of the plaintiffs former 
wife from him, but. this may be proven by circumstantial 
evidence. It is not necessary that any one act or circum¬ 
stance be sufficient to prove the case, but, if, after con¬ 
sidering all the circumstances in the case, with all reason¬ 
able and natural inferences to be drawn therefrom, tjhe 



24 


jury is satisfied, from a preponderance of the evidence, 
that the defendant wrongfully and intentionally alienated 1 
the affections of the plaintiff’s wife, then you should find 
for the plaintiff. i 

i 

In the District Court of the United States for the District 

l 

of Columbia Lee D. Birdsong Plaintiff vs Hjalmar P. 

Eclov Defendant Civil Action No. 27735 

Plaintiff’s Prayer No. 6 

Counsel for the plaintiff requests the Court to instruct 
the jury as follows, as to Counts 1, 2 and 3: 

If you find in favor of the plaintiff and further find 
from the evidence that the defendant enticed or persuaded 
the plaintiff’s wife away and deprived him of his wife and 
his home, with a willful and wanton disregard of the 
plaintiff’s rights, then, in addition to awarding the plain¬ 
tiff compensatory damages for the injuries which he has 
actually sustained, you may, in your discretion award 
punitive damages for the purpose of punishing the defend¬ 
ant in proportion to the wrong he has done the plaintiff. 

In the District Court of the United States for the District 

of Columbia Lee D. Birdsong Plaintiff vs Hjalmar P. 

Eclov Defendant Civil Action No. 27735 

Plaintiff’s Prayer No. 3 

Counsel for the plaintiff requests the Court to instruct 
the jury as follows, as to Count No. 1: 

Every married man has a right to complete immunity 
from unlawful interference by strangers in blood with 
the sanctity of the marriage tie, the purpose of the law i 
being to establish such rules as shall constitute a complete 


protection against any intentional and unlawful interfer¬ 
ence with the relations of husband and wife by partjies 
strangers in blood to the husband and wife. If a stranger 
intentionally and designedly interferes with the relations 
of a married person and such interference constitutes pie 
controlling cause of the alienation of affections of one of 
the spouses from the other, either wholly or partially, pie 
party so interfering is liable in damages to the injuted 
spouse. 

(Denied) 

In the District Court of the United States for the District 
of Columbia Lee D. Birdsong Plaintiff vs Hjalmar 
P. Eclov Defendant Civil Action No. 27735 

Plaintiff’s Prayer No. 5 

The jury are instructed as a matter of law that: 


The complaint in this case is in three counts under 
which the plaintiff charges the defendant: (1) with hav¬ 
ing alienated the affections of his wife, (2) with having 
caused the plaintiff’s loss of his wife’s consortium, (3) 
with having had criminal conversation with his w}fe. 
The plaintiff under each count claims compensatory and 
punitive damages in the amount of $50,000, or a total of 
$150,000 under all three counts. 

If the jury find that the allegations contained in the 
complaint have been proven and that the defendant, in 
fact, did alienate the affections of the plaintiff’s former 
wife, or did have criminal conversation with the plaintiff’s 
former wife, or did cause the plaintiff’s home to be broken 

I 

up, your verdict under any or all of these counts should be 
for the plaintiff in such sum as will reasonably comp6n- 
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sate the plaintiff for his loss. In considering the damage 
in this case under any or all of these counts the jury 
should compensate the plaintiff for all direct and proxi¬ 
mate losses occasioned by the act or acts of the defendant, 
including loss of love and consortium, loss of wife’s serv¬ 
ices to himself and family, mental agony, lacerated feel¬ 
ing, wounded sensibilities, humiliation, blow to honor, 
disgrace, shame, loss of home, and consequent unhap¬ 
piness, and hurt to family life. 

(Denied) 

In the District Court of the United States for the District 
of Columbia Lee D. Birdsong Plaintiff vs. Hjalmar 
P. Eclov Defendant Civil Action No. 27735 

Plaintiff’s Prayer No. 7 
The jury are instructed that: 

If they find that the defendant committed adultery 
with plaintiff’s wife prior to her divorce, their verdict 
should be for the plaintiff in such sum as will reasonably 
compensate the plaintiff for all direct and proximate 
losses occasioned by the act or acts of adultery, including 
loss of love and consortium. 

(Denied) 

In the District Court of the United States for the District 
of Columbia Lee D. Birdsong Plaintiff vs Hjalmar 
P. Eclov Defendant Civil Action No. 27735 

Defendant’s Prayer No. 6 

The jury are instructed that the burden of proof in 
this case is upon the plaintiff to establish the material 
averments of his Complaint by the greater weight of the 
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evidence, and if the jury finds from all of the evidence 
that the plaintiff has not maintained the burden of pjroof 
of the material allegations of his Complaint then the jury 
should find in favor of the defendant. 

In the District Court of the United States for the Distjrict 
of Columbia Lee D. Birdsong Plaintiff vs Hjalmer 
P. Eclov Defendant Civil Action No. 27735 

Defendant’s Prayer No. 9 

The court instructs the jury that if they find that &ny 
witness has wilfully testified falsely as to any fact as to 
which such witness could not be reasonably mistaken, then 
the jury may disregard the testimony of such witness; in 
whole or in part. 

In the District Court of the United States for the District 
of Columbia Lee D. Birdsong Plaintiff vs Hjalmar P. 
Eclov Defendant Civil Action No. 27735 

Defendant’s Prayer No. 10 

The court instructs the jury that the action of aliena¬ 
tions of affections consists of three elements (1) wrongful 
conduct of the defendant; (2) plaintiff’s loss of affection 
or consortium of his wife; and (3) a causal connection be¬ 
tween such wrongful conduct and such loss; and that the 
burden of proof is upon the plaintiff to establish all three 
elements by a preponderance of the evidence before the 
plaintiff can recover damages. 
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In the District Court of the United States for the District 
of Columbia Lee D. Birdsong, Plaintiff vs Hjalmar 
P. Eclov, Defendant Civil Action No. 27735 

Defendant’s Prayer No. 16 

The jury are instructed that they find that the plain¬ 
tiff lived with and co-habited with his then wife after he 
either had knowledge, or was in the possession of suf¬ 
ficient facts leading him to believe that his then wife 
had committed adultery, such condonation on the part of 
the plaintiff should be taken into consideration by the 
jury in mitigation of damages, in the event the jury shall 
find a verdict for the plaintiff in this action. 

In the District Court of the United States for the District 
of Columbia Lee D. Birdsong Plaintiff vs Hjalmar P. 
Eclov Defendant Civil Action No. 27735 

Defendant’s Prayer No. 19 

If the jury should find in favor of the plaintiff, and 
if the jury further finds that the plaintiff, whilst the mar¬ 
riage relationship existed between him and his former 
wife, exhibited love or affection toward an adult lady 
other than the plaintiff’s then wife, this circumstance, if 
the jury find that it is a fact, may be taken in considera¬ 
tion in mitigation of damages. 

In the District Court of the United States for the District 
of Columbia Lee D. Birdsong Plaintiff vs Hjalmar P. 
Eclov Defendant Civil Action No. 27735 

Defendant’s Prayer No. 1 

The jury are instructed to render their verdict for the 
defendant on the first count of the Complaint. 

(Denied) 
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In the District Court of the United States for the District 
of Columbia Lee D. Birdsong Plaintiff vs Hjalmar P. 
Eclov Defendant Civil Action No. 27735 

Defendant’s Prayer No. 2 


The jury are instructed to render their verdict for 
defendant on the second count of the Complaint. 
(Denied) 


the 


District Court of the United States for the District of Co¬ 
lumbia Lee D. Birdsong Plaintiff vs Hjalmar P. 
Eclov Defendant Civil Action No. 27735 

Defendant’s Prayer No. 3 


The jury are instructed to render their verdict for Ithe 
defendant on the third Count of the Complaint. 

(Denied) 

In the District Court of the United States for the District 
of Columbia Lee D. Birdsong Plaintiff vs Hjalmar P. 
Eclov Defendant Civil Action No. 27735 

Defendant’s Prayer No. 4 

The court instructs the jury to render their verdict 

i 

for the defendant upon all of the evidence in this case. 
(Denied) 

In the District Court of the United States for the District 
of Columbia Lee D. Birdsong Plaintiff vs Hjalmat P. 
Eclov Defendant Civil Action No. 27735 

Defendant’s Prayer No. 5 

The court instructs the jury that the plaintiff must 
establish by a preponderance of the evidence that the de¬ 
fendant was the active or aggressive party in causing the 


I 
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alienation of the affections of the former wife of the plain¬ 
tiff, and if for any reason the jury should find from the 
evidence that the plaintiff’s former wife acted of her own 
free will in withdrawing her affections towards her former 
husband, the plaintiff in this case, without inducement on 
the part of the defendant, or that the plaintiffs former 
wife was the pursuer rather than the pursued, the plain¬ 
tiff cannot recover. 

(Denied) 

In the District Court of the United States for the District 
of Columbia Lee D. Birdsong Plaintiff vs Hjalmar P. 
Eclov Defendant. Civil Action No. 27735 

Defendant’s Prayer No. 7 

The court instructs the jury that if they should find 
from all of the evidence in this case that the defendant’s 
conduct was not the cause of the alienation of affections 
of the plaintiff’s former wife towards the plaintiff, then 
their verdict should be for the defendant. 

(Denied) 

In the District Court of the United States for the District 
of Columbia Lee D. Birdsong Plaintiff vs Hjalmar P. 
Eclov Defendant Civil Action No. 27735 

Defendant’s Prayer No. 8 

The court instructs the jury that if they find from the 
evidence that the plaintiff connived at the alleged adulter¬ 
ous acts, either actively or passively, between the plain¬ 
tiff’s former wife and the defendant, said connivance, if 
the jury find from the evidence that it existed, would con¬ 
stitute a complete defense in this case so far as the suit 
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is for criminal conversation, and the verdict of the jury 
should be for the defendant on the third count of the Com¬ 
plaint. 

(Denied) 

In the District Court of the United States for the District 
of Columbia Lee D. Birdsong Plaintiff vs Hjalmar 
P. Eclov Defendant Civil Action 27735 

Defendant’s Prayer No. 11 

The defendant moves the court to instruct the jury 
to render their verdict in favor of the defendant on the 

l 

ground that it appears by the duly certified final decree, 
dated May 17, 1944, and the record and proceedings in the 
certain divorce suit filed by Thelma Moore Birdsong, the 
then wife of the plaintiff, against Lee D. Birdsong (plain¬ 
tiff in the instant alienation of affections suit), in the Cir¬ 
cuit Court of the Eleven Judicial District in and for Dade 
County, State of Florida, in Chancery No. 83,978-B, upon 
the grounds of extreme cruelty upon the part of the afore¬ 
said Lee D. Birdsong towards his then wife, Thelma Moore 
Birdsong. 

(Denied) 

. 

In the District Court of the United States for the Distrjict 
of Columbia Lee D. Birdsong Plaintiff vs Hjalnjiar 
P. Eclov Defendant Civil Action No. 27735 

Defendant’s Prayer No. 12 

The jury are instructed that no punitive damages ^re 
recoverable in this action. 

(Denied) 
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In the District Court of the United States for the District 
of Columbia Lee D. Birdsong Plaintiff vs Hjalmar 
P. Eclov Defendant Civil Action No. 27735 

Defendant’s Prayer No. 13 

If the jury find from the evidence that there was an 
absence of affection between the plaintiff and his former 
wife, Thelma Moore Birdsong, at the date when defendant 
became acquainted with her, and such lack of affection was 
the condition for sometime antedating defendant’s ac¬ 
quaintance with her, and such lack of affection, if the 
jury shall so find, continued to the date in May, 1944, 
when the plaintiff’s then wife obtained a decree of absolute 
divorce from the plaintiff on the ground of extreme cruelty 
visited upon plaintiff’s said former wife by the plaintiff, 
and which lack of affection aforesaid was not and is not 
attributable to the defendant, if the jury shall so find, then 
their verdict should be for the defendant. 

(Denied) 

In the District Court of the United States for the District 
of Columbia Lee D. Birdsong Plaintiff vs Hjalmar 
P. Eclov Defendant Civil Action No. 27735 

Defendant’s Prayer No. 14 

If the jury find from the evidence that the plaintiff 
was in possession of facts when the plaintiff’s former wife 
sued him for an absolute divorce in the State of Florida, 
which would have been a complete defense to her said 
divorce suit, and that the plaintiff, Lee D. Birdsong, made 
no defense thereto, the jury are instructed, as a matter 
of law, the Florida decree granting the plaintiff’s former 
wife an absolute divorce, is conclusive against the ex- 
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istence of said facts, and a subsequent action by the said 
Lee D. Birdsong for criminal conversation by the plaintiff’s 
said former wife, based upon the aforesaid facts, is barred, 
and there can be no recovery in the instant action on the 
third count of the Complaint. 

(Denied) 

In the District Court of the United States for the District 
of Columbia Lee D. Birdsong Plaintiff vs Hjalmar 
P. Eclov Defendant Civil Action No. 27735 

Defendant’s Prayer No. 15 

The jury are instructed that mere maintenance of im¬ 
proper relations by the plaintiff’s former wife whilst the 
plaintiff and his former wife were married does not give 
rise to a cause of action in favor of the plaintiff herein 
unless the jury find from the evidence that the paramour 
was also guilty of active interference or some wron 
inducement that resulted in the alienation of affections 
of plaintiff’s former wife whilst the marriage relation 
between her and the plaintiff existed. 

(Denied) 

In the District Court of the United States for the District 
of Columbia Lee D. Birdsong Plaintiff vs Hjalmar 
P. Eclov Defendant Civil Action No. 27735 

i 

Defendant’s Prayer No. 17 

The jury are instructed that if they find that adul- 
terous relations existed between the plaintiff’s former wife 
and the defendant, whilst the marriage relationship ex- 

i 

isted between the plaintiff and his former wife, such adul¬ 
terous relations alone will not entitle the plaintiff in 
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this action to recover damages for alienations of affec¬ 
tions against the defendant. 

(Denied) 

In the District Court of the United States for the District 
of Columbia Lee D. Birdsong Plaintiff vs Hjalmar 
P. Eclov Defendant Civil Action No. 27735 

Defendant’s Prayer No. 18 

The jury are instructed that unless the jury find from 
the evidence that the defendant deprived the plaintiff of 
the affections and consortium of the plaintiff’s former 
wife, whilst the marriage relationship existed between 
the plaintiff and his said former wife, the verdict of the 
jury should be in favor of the defendant on the first and 
second counts of the plaintiff’s Complaint. 

(Denied) 

In the District Court of the United States for the District 
of Columbia Lee D. Birdsong Plaintiff vs Hjalmar 
P. Eclov Defendant Civil Action No. 27735 

Defendant’s Prayer No. 20 

The court instructs the jury that if they believe from 
the evidence in this case that the plaintiff’s former wife, 
whilst she was his wife, separated from the plaintiff on 
account of the plaintiff’s conduct toward her or his mis¬ 
treatment, if any, toward her, and not because of any¬ 
thing that the defendant may have done or said then the 
verdict of the jury should be for the defendant herein. 
(Denied) 
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Instructions of the Court 

The Court. Gentlemen, in this complaint—in tjhis 
cause of action—there are three counts: that is, there are 
three charges. It is difficult to separate these charges 
completely because one runs into the other. 

The first count—the first charge—is one for aliena¬ 
tion of affections, which means, of course, what it says. 

I 

The second count is for loss of consortium. Consortium 
means or involves comfort, companionship, affection, and 
cooperation. If you find for the plaintiff on the first 
you will disregard the second count for this reason: 
Alienation of affections, among other things, includes con¬ 
sortium; therefore, if you find a verdict for the plaintiff 
on the first count you will have covered the second count. 
In other words, the first count is broader than the secorjid. 

The third count is for what is known as criminal con¬ 
versation. That involves the charge of sexual intercourse 
between the defendant and the plaintiff’s wife. 

The Court has granted certain instructions to tjie 
respective counsel, which the Court will read and then 
supplement in so far as the Court thinks it is necessary, j 

(The Court read the instructions and then said:) (S£e 
page 5.) | 

I believe the Court said to you that substantially the 
same measure of damages existed as to the first and third 
counts. The Court should have added that the same meas¬ 
ure of damages exists as to all three counts. 

As the Court told you a few minutes ago, if you find 
for the plaintiff on the first count, you can disregard the 
second and just find a verdict as to the first and thiijd 
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counts and say nothing at all about the second, one way or 
the othe. ! 

If the jury finds a verdict for the plaintiff on any or 
all of these counts, it should bring in a verdict as to each 
count; that is, a verdict of whatever you think the damage 
should be on each count. 

I do not have any reason to suppose that it will be 
necessary for you to ask for further instructions, but it 
may be. Because of the fact that for somewhere in the 
neighborhood of forty years I have been familiar with 
matters of this kind, I may not just see the difficulties of 
an individual who is not familiar with them. The Court 
will be here; and if you should feel that you desire further 
instructions, you may let the bailiff know, you can come 1 
in, and the Court will be very glad to discuss it with you. 

Mr. David. For the record, I merely want to renew the 
exceptions that I took to each prayer that your Honor 
granted for the plaintiff, that I objected to. 

The Court. You have done that twice already. 

Mr. David. Before the jury retired, I wanted to make 
the record clear. 

A Juror. Are there any papers we may take out 
with us? 

The Court. You may take out the declaration—the 
complaint. If there are any other papers you would like 
to have, you may send word to the Court, and the Court 
will see if counsel are willing to have them sent in. 

(At 12.21 p.m. the jury retired to consider its verdict.) 

(At 3.04 p.m. the jury returned to the courtroom, and 
the following occurred:) 
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The Court. Mr. Foreman, does the jury desire to ask 
the Court any questions? 

The Foreman of the Jury: We would like to get a rul¬ 
ing on No. 1 and No. 2. 

The Court. What is the difficulty? 

The Foreman of the Jury. We can’t make up our 
minds. 

The Court. The Court said this morning that if your 
verdict should be for the plaintiff on No. 1, then you need 
not pay any attention whatever to No. 2. Is that what yoil 
want to know? 

The Foreman of the Jury. We wanted a definition of 
No. 1 and No. 2. 

The Court. Now, as to No. 2, which is the loss of con¬ 
sortium, consortium is the right which accrues to each 
party in a marriage to the comfort, companionship, affec- 
• tion, and cooperation of the other. That is what consortium 
is. If the defendant did anything which interfered with 
that relationship, then your verdict should be for the plain¬ 
tiff on the second count of the declaration. 

As to the first count, the question is whether or pot 
anything the defendant did alienated in any way or to atay 
degree the affections of the plaintiff’s wife from him. That 
alienation can be inferred from a variety of facts. It can 
be inferred, if you find it to be the truth, from sexual rela¬ 
tionship between the plaintiff’s wife and the defendant. It 
can be inferred from her changed attitude toward tjhe 
plaintiff, if you so find. It can be inferred from any act 
which you find that she did which might show—which, jin 
your opinion, does show—that the defendant was to | a 
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greater or lesser extent responsible for the change in her 
attitude toward the plaintiff. 

Now, gentlemen, if I have not made myself plain, tell 
me so, and we will discuss it further. 

The Foreman of the Jury. It is perfectly plain. 

Mr. David. I want to note an exception to that part of 
your Honor’s charge, now, that states that the sexual inter¬ 
course would be evidence of alienation of affections. 

• The Court. Do you say it is not evidence of aliena¬ 
tion of affections? 

Mr. David. Yes, within the meaning of alienation of 
affections, in accordance with one of the prayers submitted 
to you. 

Moreover, I would ask your Honor to charge the jury 
as to the essential elements of alienation of affections, com¬ 
prised in a prayer you granted for the defendant—those 
three elements. 

The Court. That has already been done. 

Mr. David. I do not think so; not in connection with 
this. There was a prayer your Honor granted holding that 
the three elements constituted alienation of affections. It 
is a very short prayer, and I will ask you to read it. 

The Court. I have already read it; and the Court is 
perfectly satisfied with its present instruction. 

Mr. David. Your Honor will allow me an exception? 

The Court. Certainly. 

(At 3.09 p.m. the jury retired to consider further its 
verdict. At 3.39 p.m. the jury returned to the courtroom 
and rendered its verdict as follows:) 
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The Court. Mr. Foreman, has the jury agreed in this 
case? 

. 

The Foreman of the Jury. We have, your Honor. 

The Court. On the first count of the declaration— 
the first count of the complaint—do you find for the pliin- 
tiff or the defendant? 

The Foreman of the Jury. We find for the plaintiff, 
your Honor. 

The Court. For how much? 

The Foreman of the Jury. Five thousand dollars. 

The Court. On the third count of the declaration—of 
the complaint—how do you find? 

The Foreman of the Jury. We find for the plaintiff. 

The Court. For how much? 

The Foreman of the Jury. Ten thousand dollars. 

The Court. Gentlemen of the jury: Your foreman 
says that on the first count of this complaint you find jfor 
the plaintiff in the sum of $5,000, and on the third count 
in the sum of $10,000; and that your total judgment in this 
action of the plaintiff against the defendant is $15,000. 
That is your verdict, so say you each and all? 

(The jurors answered in the affirmative.) 

Mr. Goff. If your Honor please, do I understand that 
the jury did not consider the second count? 

The Court. The Court instructed the jury that if they 
found for the plaintiff on the first count, they need not 
consider the second count, because the second count is i|n- 
cluded in the first. 

I 

Mr. Goff. I just wanted to be sure. 

(At 3.42 p.m. the trial was concluded.) 
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(The following are the instructions included in the 
Court’s charge to the jury. See page 1.) 

The Court. This is an instruction which the Court has 
granted plaintiff as to the first count—that is, the aliena¬ 
tion of affections count: 

The law does not require of the plaintiff direct and 
positive evidence in order to prove a case. The burden is 
on the plaintiff to prove, by a preponderance of the evi¬ 
dence, that the defendant, either wholly or partially, in¬ 
tentionally alienated the affections of the plaintiff’s for¬ 
mer wife from him, but this may be proven by circumstan¬ 
tial evidence. It is not necessary that any one act or cir¬ 
cumstance be sufficient to prove the case, but if, after 
considering all the circumstances in the case, with all rea¬ 
sonable and natural inferences to be drawn therefrom, 
the jury is satisfied, from a preponderance of the evi¬ 
dence, that the defendant wrongfully and intentionally 
alienated the affections of the plaintiff’s wife, then you 
should find for the plaintiff. 

Now, as to the second count—that is, the loss of con¬ 
sortium count or charge—the Court, on behalf of the plain¬ 
tiff, has granted this instruction: 

The jury are instructed as to count No. 2 that the basis 
of this action is the loss of consortium; that is, the right 
which accrues to each of the parties as a result of the mar¬ 
riage to the comfort, companionship, affection, and coop¬ 
eration of the other. If you find that there has been any 
wrongful interference with this right of the plaintiff by 
the defendant, your verdict should be in favor of the 
plaintiff. 


I 

I 
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As to the third count, which is the count for criminal 
conversation, the Court will instruct you in this way: j 

If the jury believe that a preponderance of the evi¬ 
dence is to the effect that the defendant had sexual inter¬ 
course with Mrs. Birdsong before she got a divorce, thjen 
your verdict should be for the plaintiff on the third count. 
In other words, it is only necessary for you to believe !by 
a preponderance of the evidence that he had sexual inter¬ 
course with this woman before she obtained her divorce; 

I 

and if he did, the plaintiff is entitled to a verdict on fhe 
third count or third charge. 

. 

There is another instruction offered at the instance! of 
the plaintiff as to all the counts: 

This is an action for damages brought by the plain¬ 
tiff, Lee Darden Birdsong, against the defendant, Hjalniar 
Peter Eclov, for alienating the affections of the plaintiff’s 
wife from him. When a plaintiff comes into court ini a 
civil case of this sort, he is bound to establish a case against 
the defendant by what is known as the preponderance 
of the evidence. The plaintiff is not required to prdve 
his case beyond a reasonable doubt, but the burden is 
upon the plaintiff to prove his case, as alleged in his com¬ 
plaint, by a preponderance of the evidence before you can 
render a verdict in his favor. The preponderance of the 
evidence does not mean a greater number of witnesses, 
but is the greater weight of all the evidence before the 
jury. In ascertaining upon which side is the preponderance 
of the evidence, you should consider the credibility of the 
witnesses and the reasonableness of their testimony, when 
considered in connection with all the facts and circuip- 

. ' l 

stances of the case. 
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On the question of damages, if you find for the plain- i 
tiff on the first count—that is, the count for alienation of 
affections—he is entitled to recover for all direct and 
proximate losses which you may find were occasioned by 
the wrong, including loss of love and consortium, the 
definition of consortium being the comfort, companionship, ; 
affection, and cooperation of his wife; and you may also 
find damages for any physical pain, mental agony, lac¬ 
erated feelings, wounded sensibilities, humiliation, blows , 
to his honor, or hurt to family life which you may find he i 
suffered. i 

In each of these charges, or counts, plaintiff claims 
$25,000 compensatory damages—this is the kind of dam¬ 
ages I have just been speaking to you about—and $25,000 i 
for punitive damages. In so far as the first and third 
counts are concerned, the measure and basis of damages • 
are the same. i 

As to all the counts, if you find from the evidence ; 
that the defendant enticed or persuaded the plaintiff’s wife 
away and deprived him of his wife and his home, with a , 
willful and wanton disregard of the plaintiff’s rights, then, 
in addition to awarding the plaintiff compensatory dam¬ 
ages for the injuries which he has actually sustained— 
that is, the damages I have just been discussing with you , 
—you may, in your discretion, if you see fit and think it , 
is proper, award punitive damages for the purpose of 
punishing the defendant in proportion to the wrong he has 
done the plaintiff. i 

The Court has granted to the defendant the following 
instructions: 


I 
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The jury are instructed that the burden of proof 


this case is upon the plaintiff to establish the material 
averments of his complaint by the greater weight of the 
evidence, and if the jury finds from all of the evidence that 
the plaintiff has not maintained the burden of proof of 
the material allegations of his complaint, then the jury 
should find in favor of the defendant. 

The Court instructs the jury that if they find that any 


witness has wilfully testified falsely as to any fact as to 

which such witness could not be reasonably mistake^, 

[ 

then the jury may disregard the testimony of such witness 
in whole or in part. 

The Court instructs the jury that the action of aliena¬ 
tion of affections consists of three elements: that is, the 
first count, wrongful conduct of the defendant; plaintiff’s 
loss of affection or consortium of his wife; and a causal 
connection between such wrongful conduct and such loss; 
and that the burden of proof is upon the plaintiff to estab¬ 
lish all three elements by a preponderance of the evidence 
before the plaintiff can recover damages. 

The jury are instructed that if they find that the 
plaintiff lived with and cohabited with his then wife 
after he either had knowledge or was in the possession cf 
sufficient facts leading him to believe that his then wifp 
had committed adultery, such condonation on the part pf 
the plaintiff should be taken into consideration by the 
jury in mitigation of damages, in the event the jury shall 
find a verdict for the plaintiff in this action. 

If the jury should find in favor of the plaintiff, an<f 
if the jury further finds that the plaintiff, whilst thh 
marriage relationship existed between him and his former 
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wife, exhibited love or affection toward an adult lady 
other than the plaintiff’s then wife, this circumstance, if 
the jury find that it is a fact, may be taken in considera¬ 
tion in mitigation of damages. 

(See page 1 for remainder of Court’s charge to the 
jury.) 


Hjalmar P. Eclov, Appellant vs. Lee D. Birdsong Appellee 
No. 9281 


Testimony to Be Printed 

Joint Appendix 
* * * 

Direct Examination LEE D. BIRDSONG 
By Mr. Goff: Q. Mr. Birdsong, you were the 
13 husband of Thelma Moore Birdsong? A. That is 
right. 

Q. When were you and Thelma married? A. 
June 26, 1926. 

* * * 

Q. Mr. Birdsong, .... what sort of home life did you 
have? A. Well, I would say it was perfect, as far as 
we were concerned. I was connected with the 

16 A. and P. from 1918 in Baltimore, and I had a very 
nice salary, and I tried to give my wife and family 

everything that they needed, and we got along just fine 
together. 

Q. Prior to September, 1940, had you or Mrs. 

17 Birdsong ever had any domestic difficulties other 
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than what are just normal little differences? AJ I 

_ _ 

would say none whatsoever. . . . 

Q. You considered that your home life, then, up to 
1940 was a happy one? A. Absolutely, yes, sir. 

Q. Then when was it that you first met the defend¬ 
ant, here, Mr. Hjalmar Peter Eclov? A. It was some tiine 
in October, 1940. 

* * * 

By the Court: Q. When did this lady die—the de¬ 
fendant’s wife? A. The first of March in 1942. 

I 

26 It was about the first part of March; I think it was 
the third, to be exact. 

By Mr. Goff: Q. Then, Mr. Eclov moved into your 
home in the middle of June, 1942? A. June, 1942; that 
is right. 

Q. I understood his daughter moved into your home 
at his request; in other words, he requested that y0u 
permit him and his daughter to live there? A. That!is 
right, as he wanted a home for her.... 

Q. Now, Mr. Birdsong, I believe we had reached 
the point where Mr. Eclov and his daughter moved into 
your home during the summer of 1942, and it was under¬ 
stood that they would be there only for the summed? 
A. That is right. 

Q. Now, from that time where were you employee!? 
A. American Stores. 

Q. What were the hours of your employment? 
Well, I had to be on the job in the morning at seven; 

27 and, of course, just when we got through. We 
didn’t have any hours at that time. It was 6:30, 


I 
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8:00, and 9:00—6:30 during the week; 8:00 and 9:00 ! 
Fridays and Saturdays. 

Q. What time would you usually get home on Fri- i 
days and Saturdays? A. On Fridays, I will say, around 1 
9:00, 9:30; on Saturdays sometimes as late as 12 
o’clock. * 

* * * 

28 Q. They had moved in in June, 1942? A. That 
is right. 

Q. And continued to live there until April, 1943? 

A. That is right. 

29 Q. During the time that the Eclovs were there, 
was there any manifestation of affection shown by 

Mrs. Eclov toward the daughter and toward Mr. Eclov— 

I mean by Mrs. Birdsong toward the daughter, Shirley, 

i 

» and toward Mr. Eclov? A. There was. I noticed that 

she was paying—giving them a lot of attention; and we 
seemed to think very much of Mr. Eclov and his daughter, 
Shirley, and they in turn thought the same of us. I did 
mention to her one time about the attention she was 
' showing them. 

Q. What was that attention she was showing them? 

By the Court: Q. When was it that you mentioned 
it to her first? A. Well, I would say after they moved 
in the home. I don’t remember just the particular time 
. it was, your Honor. Her remark to me was that we 

were Southern people, and we were noted for that, and 
we couldn’t have anyone in our home without treating 
them as guests. It went on for a while like that, and then ( 
I noticed that it got just a little more than that; that it 
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wasn’t the same around home; that they came first with 
everything. 

Q. Just what do you mean by “they came fijrst 
30 with everything”? Explain that to us please. A. 

I would say that they had her attention at meal 
time. They were seated at the table and served first, and 
she would do little things for Eclov like he came home one 
evening, and he bought a second-hand coat some plape, 
and the sleeves were too long, and he started to fix them, 
and so she started to fix them for him. I had some trousers 
to be fixed, so she said I had better take them to a tailor; 
she knew nothing about how to fix them. But still she 
fixed his. So I mentioned that to her. She said, “You 
are just jealous; that is all. There is nothing in the wopld 
I wouldn’t do for anybody in their home this way.” So 
it more or less passed on that way. So as I say, it grew 
worse and worse, and I noticed it more. So in the mean¬ 
time, Mr. Eclov during all this time became—tried to get 
me interested in golf, which he rigged up a set of clubs, 
and we used to go out and play golf together, and 

30 so forth—go out to the driving range. As I say, 
this grew on till one evening I just felt there was 

something, and I felt the man should know it. So we 
came back from the golf course, and the girls went in tlie 
house, so I asked Mr. Eclov would he take a little ride with 
me. 

Q. About when was that? A. Now, I wouldn’t 
remember just the date. 

31 Q. I don’t mean the date, but about when it was. 
A. Well, it was some time while they were living 


there. 
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Q. A month or a year? A. Maybe in the Fall of 
1943, yes, sir. 

By Mr. Goff: Q. I understood you to say it was the 
Fall of 1943. 

By Mr. Steinem: Yes; that is what he said; the Fall 
of 1943. i 

The Witness: After he moved there. He moved there 
in—no, 1942. I got so many dates. 

By the Court: Q. Just take your time, sir. A. 
They moved there in 1942. It was in the Fall of 1942. I 
am sorry, your Honor. 

By Mr. Goff. Q. Go right ahead, sir. A. So he did. 

He got in the car with me. We drove around in front of 
the high school. I said to Mr. Eclov—I said, “You seem 
to be a very good friend of mine.” He said, “Why, yes; I 
am. Why?” I said, “The attention that you two seem to 
be paying each other, I really think—I don’t think it is 
right.” “Oh,” he says, “you know there is nothing in 
the world. You are a friend of mine. I don’t know 
32 how I can ever repay you for what you are doing 
for me. One thing I wanted is some place for Shir¬ 
ley. After she is gone, I want to get a home, a room, or 
something downtown. It is too far out here for me any¬ 
way.” | 

So that is the way it went. I don’t know./ I could | 
see just a little more and more of it. I 

So we had a bridge club before we met the Eclovs— 
four of us. We used to meet about once a week to play 
bridge, and this had more or less dwindled down to an¬ 
niversaries, birthdays, and special holidays—New Year’s, 
Christmas, and so forth. So this particular time, I don’t 
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remember whether it was the last of 1942 or the firstj of 
1943—which way it is—one of the families invited us all 
over, and we suggested among us, or agreed among ius, 
that we would not make it an elaborate thing, just small, 
because I think we limited them maybe to a dollar. Each 
one would exchange gifts. So on the morning that this 
party was to be in the evening, I knew I would be a little 
late coming home, so Thelma suggested that I! go 

32 from the store to the place where the party was] to 
be. I got there a little early—as I say, it was 

around nine—so I went over, and Mrs. Yost, the hostess, 
met me at the door and wanted to know where Thelma 
was. So I said I came from work; Thelma was coming 
with Mr. and Mrs. Kling. 

She said, “By the way, I am making some punch, 

33 and I was wondering if you would go out and get 
a little rum.” I said, “I have some rum at home.” 

* * * 

By the Court: Q. Proceed, Sir. A. I wept 
home; and as I opened the door, Mr. Eclov was sitting and 
the wife were sitting on the divan, facing the door, apd 
I noticed that he was dressed like he was going out. 

33 So as I walked in Thelma said, “I thought you wep 
going up to Mrs. Yost’s.” I said, “I did, and there 

was no one there; and she wanted a little rum for thejir 
punch, and I thought we had some.” j 

34 So we went back in to look, and there wasp’t 
any; maybe just couple of spoonfuls. 

So she said, “Why don’t you go by the store arid 
pick up a little to take along?” So I said, “All right. Let’s 
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go.” She said, “No, we are going with the Klings. They 
called up. I said we are going.” I said, “We?” She said, 
“Eclov and I are going.” I said, “He isn’t invited is he?” 
She said, “Yes.” 

Anyway, I went and gathered up the rum as I got 
back. In the meantime, they had got to Mrs. Yost’s. So 
as I walked in the kitchen to give it to Mrs. Yost, she 
made the remark, “Why did he come?” I said, “Well, he 
was invited.” She said, “Well, I don’t know whether he 
was or not, but we don’t have any gift for him at all.” 
I says, “Oh, well; just forget it.” 

* * * 

35 Q. Mrs. Birdsong wasn’t in the car? A. She 
didn’t come. So later on, some time during the 

night, she came in—or the early morning. I was sleeping 
in the third floor. Mr. Eclov’s apartment was on the sec¬ 
ond floor, and she passed right by the door. I wasn’t 

36 asleep. I heard her say, “Good night,” as she came 
past; what else before she opened the door, I don’t 

know. 

So the following morning we slept a little late. I got 
up and called Thelma and told her it was time to get up. 
She says, “Oh no; I am going to sleep a while longer.” So 
I dressed and went down, and Mr. Eclov had made a pot 
of coffee; so he said, “Come on. Have a cup of coffee.” 
So I said, “I guess I may as well. I don’t know what 
time Thelma is coming down.” Then I said, “What time 
did she come in this morning?” 

He said he didn’t know; he was asleep. So it kind of 
upset me to think he would know what time she came in 
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—knew she came in, whether he knew the time or inot. 
So I got kind of upset. . . . 

Later I remarked to Eclov again that the situation 
wasn’t so good around. He said well he would move jout. 
I said, “I think it is the thing you should do.” He niiust 
have told her because she came to me. . . So he must 
have mentioned it to her, because she told me for 

37 the sake of Shirley he would stay there until they 
were married, and she thought that would be in 

April, May or something like that. ... I didn’t tell her 
that I had already suggested to him that he would go. j So 
she argued it down and that he would stay until Shipley 
was married. In the meantime I was working with jhis 
chain store, and I ruptured myself, so I had to go to Bal¬ 
timore to be operated on ... . 

Q. Mr. Birdsong, tell us what time that was—the 
day of the month and year. A. That was in 1943, on 
January—I don’t remember the date I went. It was two 
or three days before the twelfth. But they made arrange¬ 
ments for me to be there on the twelfth, to be op- 

I 

38 erated on the thirteenth. ... So after the operation 
she didn’t come over. She came on Sunday. She 

told me that she had to go down to Mr. Eclov’s office for 
an entertainment, or to his H. O. L. C.; that he wanted 
her to come down and work in his office, as they could 
all ride in the same car. 

Q. Had she ever mentioned going to work to you be¬ 
fore that time? A. When Shirley took the Civil Service 
Examination she took it. 
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Q. Mrs. Birdsong took it? A. Yes, but she didn’t 
have any idea of working; but somehow she decided later 
on, as the war was on, and everybody else was working, 
that she may as well go and help out also. 

So I said, “You never have worked that way.” 

39 She said it was just as well to do it. So the Sun¬ 
day after I was operated on Saturday she came over. 

It was a little late, and she stayed for a little while, and 
she said, “I don’t know; I expect to go to work—I don’t 
know—Monday, Tuesday, or something like that. After 
that I don’t expect—I may not be able to get here, but I 
will see you next Sunday.” So I said, “O. K.” .... The 
following Sunday she came over, and she says, “When do 
you expect to go home?” I said, “My time is up on Sat¬ 
urday, and it is very limited here for beds, and 
they want me to get out on Saturday if I pos¬ 
sibly can.” So she says, “Well call me and let 
me know.” So the last of the week. ... I went to the 
telephone, called her, and told her I was to be home Sat¬ 
urday. ... So I called her Saturday morning to be sure, 
before she went to work—to be sure she was coming, and 
she said she couldn’t come. I said, “In the meantime 

40 they have taken my bed. I don’t have any place to 
sleep.” I finally talked to the superintendent of the 

hospital, and they suggested if I had any friends in town, I 
should go there. Instead of that, I told them I was going to 
a friend and went and got on the train and came to River- 
dale. I got there and couldn’t get any way out—taxi or any¬ 
thing—so I called home and couldn’t get any answer. So I 
decided to walk. It was three or four or five blocks, and as 



I passed by one of the neighbors, she hollered at me but 
went running in and called and talked to Eclov, and he 
met me at the door. As I got almost up the street, Thelma 
came in, pulled in the garage, and went out to the recrea- 
tion room and met me. ... So everything seemed to be 
in quite a stir. Everything was more or less upset. She 
had very little to say. Mr. Eclov asked me about the 
operation. ... So later on, after they had had dinner, they 
said they had been invited out to play bridge. They went 
out and played bridge that night. 

By the Court: Q. And when was that, sir? A. 
.... That would be just about the twenty-sevenih. 


41 Q. Of what year? A. January, 1943. . . . 

By Mr. Goff: Q. Let me inject this: Durijng 
the time you were in the hospital in Baltimore, Eclbv 
was then living at your home; is that true? A. That is 
right. 


Q. Go ahead with your story, sir. A.After 

this operation I stayed home about two or three weeks. 
They went to work in the morning, and they came back 
in the evening at the regular time. During this time 
they suggested among us—we talked the thing over 
among us, as the war was on, and the boys were in the 
service, I should do defense work, so Mr. Eclov said Ijie 
was trying to get a job with the Curtiss-Wright airplane 
people, I think, and also with Glenn Martin in Ba]l- 
42 timore. So one afternoon he and I went over to 
Baltimore. ... So I got the job. 
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By the Court: Q. You were after the job yourself? 

A. Yes Sir. ... So they finally called me, and I went 
over and got this job. I was working nights. I couldn’t 
come home every night; in fact, I couldn’t drive home 
at all, because they wouldn’t give me gas. . . . 

So I would come maybe every week-end, and 

43 maybe some time during the week I would come 
over. ... So it went on. Finally in April, 

Shirley was to be married. So they invited me 
over to the wedding. ... So after the wedding, I went 
back that evening, and came over the following Sunday 
—Sunday morning. As I came up, I came up through 
the recreation room and kitchen. Thelma and Eclov were 
in there doing the dishes. He greeted me: “Why, you 
are late for breakfast.” So Thelma says, “It’s a good thing 
he is, because we have just finished.” I said, “No; I had 

i 

breakfast”; and I was disappointed to see him there after 
he promised to leave as soon as Shirley was married. So 
I walked in the living room and around; not much to 
say. . . . Mr. Eclov followed me down talking. So 

44 I told him then, “Mr. Eclov, I thought all the time i 
you were the seat of the trouble, and I feel sure 

of it now.” I said, “If you two are not in love, you are 
certainly infatuated. I think it is love.” He said, i 
“I am going as soon as I get a place. I have this apart¬ 
ment.” .... So I turned upstairs and was going to tell 1 
Thelma. In the meantime, she had gone in the living room 
reading the paper. As I came up, I paused for a minute 
in front of her. She didn’t take her eyes off the paper. 
Eclov goes past and starts up the steps. I called him. I 
went on and told the same thing. I repeated what I had 
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down in the basement. I don’t remember the exact words, 
but accused him of breaking up the home. 

By Mr. Goff. Q. Pardon me. That was in ^4rs. 
Birdsong’s presence? A. That is right. She was sitting 
there, I was standing here, and he was up the steps. 
45 So in the meantime, Mrs. Birdsong came out the 

* I 

door and went out in the yard, but as soon as she jeft, 
he turned and came back down the steps. He said, “Don’t 
be silly? Why in the world do you think I would come |and 
break up a friend’s home? I don’t want any woman in 
the world. The only thing I am looking out for is Shirley.” 
He says, “When Shirley is taken care of—” I said, “Shir¬ 
ley is married.” I said, “You have broken up the home 
Mr. Eclov. I hope you will take care of her—try to take 
care of her—as I have in my life and make her happy. 
That is the only thing I want to do—and she had been.” 
. . . . I wouldn’t like to say; it was the following week 
or Sunday. ... I came home, and he had gone. . . . 

* * * 

Q. Go ahead sir. A.She said, “You know, 

you are the only man in this world I ever wanted.” $he 
says, “No one else will ever come between ijis.” 
47 So I figured perhaps I was all wrong, because I had 
never had any reason whatsoever to mistrust the 
girl. I think until that time she had been a faithful \irife 
to me—always taken care of her home and her family and 
children. She took pride in her home, and everything, 
until he came in ... . 

* * * 

.... So after Eclov had gone, I came over maybe a 
week or two after that. She told me she had contracted 
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a sale of the house. I said, “Yes? What did you 

48 get for it?” By that time I had seen things were 
going, going. I just knew that they would eventu¬ 
ally go down to nothing. . . . 

* * * 

.... In the meantime, when she moved, she moved 

49 her furniture in the house that Eclov had leased— 
subleased—to someone else. That is, her bedroom 
furniture and piano and other stuff she had moved 

50 —living room lamps, cooking utensils, and what 
have you—she had moved into Mr. Eclov’s apart¬ 
ment at 1009 Eleventh Street. . . . she went to live with 

people that rented Mr. Eclov’s house in Hyattsville. 

* * * 

51 .... On the sixth of August— 

52 Q. Nineteen forty-three? A. Nineteen forty- 
three—I got a letter from her. . . . That she was 

going out to get a divorce. . . . 

* * * 

60 Q. What was the next time you heard from or 
saw Mrs. Birdsong? A. I think it was on about 

61 the twelfth of December, 1944. 

* * * 

By Mr. Steinem: Q. Is that the date you speak 
of now, correcting 1944 to 1943? A. Yes. I came 

61 over from Baltimore. ... I came to my son Charles, 
... She was in there. . . . She told me that she was 
coming to ask me to go back with her. ... I told her 

62 I would make a home for her in Baltimore. . . . She 
said no, she would go to Florida, she said, “be- 
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cause you have always accused Eclov, and if we live here, 
you will feel he still sees me.” 

* * * 

.... We went to Miami, and we arrived there on 
63 the last day of December. ... So finally we stopped 
in a tourist place. . . . and we stayed until I came 
back in March. 

♦ * * 

.... It looked like she didn’t know what to do or 

65 how. ... So finally, I think it was about the seven¬ 
teenth of March. ... I said, “If you run me down to 

work you can take the car.” She said, “No, I don’t want to 
do that. I won’t be here when you come back.” .... I came 
back that night and there was a note telling me she and 
Philip had gone, and leaving the telephone number that 
I should call if I wanted to get in touch with her. 

66 ... So I called this telephone number. ... I aslted 
her why she did it. She said she was through; she 

was going to get a divorce. . . . Then she asked me would 
I meet her in her lawyer’s office on Monday. I said no 
I wouldn’t; I didn’t want a divorce; and then I asked lier 
not to get a divorce. I said, “You are just upset staying 
here in Florida. I will go back, and you will feel better. 
Come on back, and we will start it over, but in Washing¬ 
ton.” So she says, “Well, I am not going back now. I w^ll 
start my divorce and you will hear from me on 

67 Monday.” .... I called her in the meantime ahd 
asked her why she was getting a divorce, or worjld 

she forget it... So I called my son Charles here in Hyatts- 
ville and told him that she had gone, and I was just upset; 
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I didn’t know what to do. He says, “Dad, come on 
68 back home. Come on right here with me.” . . . . 

I went to the hotel and called her that night and 
told her I was going to be there, and I hoped she would 
change her mind and forget this and come back. She said, 
“No.” .... 

Q. You were not served with process while in Florida? 
A. No. Then I came to Washington myself and stayed 
here about a week, and. . . . my son’s wife told me that a 
registered letter came from Florida and she signed for it. 
So I opened it and had a glance at what it was. I didn’t 
finish reading it; I tore it up; and I didn’t hear anything 
else. I was very anxious to know; I still felt that she would 
reconsider and would not get the divorce. So I tried to 
buy a Miami Herald and couldn’t do it, so I went to the 
Press Building each afternoon and looked for it. . . . Then, 
the next thing I knew, I heard that she was back here in 
Washington. 

* * * 

70 .... So I came over the following Sunday from 
Baltimore and stopped by Eclov’s—his home, where 

he had subleased to these other people to pick up some 
stuff. ... 

♦ * * 

71 .... I was going to get the things, and Mr. 
Reynolds said, “You can’t get anything here. . . . 

About that time Mr. Eclov came out of the dining room, 
and he says, “Why, you can’t get this—take this stuff.” 
I said, “I certainly can get my clothes and some of Philip’s 
things.” He looked up and says, “Oh, I thought you meant 
you were going to take all this furniture with you.” 
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72 ... I called Charlie. I started out. As I did Mr. 
Eclov came out. I got in the middle of the street 

and he was still following me. I told him—I said, “You 
caused the whole thing. You have just made a comjnon 
woman out of her, and I don’t want anything to do yrith 
you.” .... 

* * * 

73 .... Her bedroom suite was taken to Reynolds, 
which was the house that he had rented from Eclov. 
. . . and the majority of the cooking utensils Mr. 

74 Eclov took to his apartment. . . . The living room 
suite, lamps, vacuum cleaner, and little things like 

that were taken to Eclov’s apartment. 

Q. Now, Mr. Birdsong, you finally received word 
74 or learned that an absolute divorce had been grafted 
Mrs. Birdsong in Florida? A. That is right. 

Mr. Goff: If your honor please, I now offer in Evi¬ 
dence this final decree of divorce. The Court: All right. 

Mr. Steinem: We have no objection. 

The Court: What is the date of the decree? 

Mr. Goff: May 17, 1944, your Honor. 

♦ * * 

Q. Mr. Birdsong, about December 1,1944, did you 
85 see Mrs. Birdsong? A. I saw her about—she called 
me on the—I think it was about the thirteenth— 
Thursday—and asked me if I would meet her in town, as I 
had bought some things for Philip and she'wanted to 
exchange them, and asked me would I meet her in town 
on Saturday. ... we made an appointment to meet at 
Hecht’s. ... So I went down, and she was there, 
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86 but I didn’t see Philip.... she seemed a bit nervous 

and wondering.She said, “Well let’s go to your 

apartment. I want to talk to you.” .... So I hesitated for 
a minute. She said, “It is very important that I talk to 
you.” .... So we talked a bit and went over to the apart¬ 
ment. ... So she says, “I guess you are wondering why 
I want to talk to you.” .... She said, “Well, you always 
accused Eclov of breaking up the home. ... I want to tell 
you. If you will get him in here I will tell you the 

87 whole thing, but only before Eclov.” .... So I 
went out and took a taxi. ... He called me and 

greeted me like a long lost brother. ... I got right to the 
point. I said, “Come. Go over to my apartment.” He 
said, “I can’t now. ... I am working.” .... So I said, 
“How about after work—after your working hours?” He 
said, “I’ll tell you. I am a changed man.” I said, “What 
do you mean?” He says, “I’m married. ... I have to go 
right home.” I said, “She has got a whip over your 

88 head?” “She’s something. She is younger, and I 
am younger than I have been. I had better get 

home.” .... I said, “How about coming down Sunday?” 
He said, “Well, I don’t know. . . . However, I will let you 
know.” So I gave him my telephone number, and he was 
to call me. So I went back and told Thelma that he would 
not come. So she proceeded to tell me the story. She sat 
down and I saw in her pocketbook a gun. 

* * * 

89 Q. What,- if anything, did Mrs. Birdsong tell you 
that she was going to do with this pistol? .... A. 

The Witness. She told me that she was going to kill 
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Eclov and herself and told me she had made plans to 
kill my son—tried to give him sleeping powder^— 
90 but she wouldn’t—she couldn’t—do it. I begged 


with her to leave him out of it. She said she was 
going to kill Eclov. I said, “He isn’t worth it; leave him 
alone.” I finally convinced her. I took the gun. . . . 


By the Court: Q. Maybe I have lost the thread 
insofar as Biverdale is concerned. A. She lived at River- 
dale, your Honor. 

Q. During what period? A. That was—I think she 
moved there in September or October—November—some¬ 
time; I don’t know. But this was in December. All tljis 
happened on Saturday, the sixteenth. 

Q. I know, but what year did she live in Riverdale? 
A. Oh, that was in 1944. 

Q. After she came back from Florida? A. That is 
right; yes, sir. 

By the Court: All right. I understand. 

Q. Let us get that entirely clear. In December 

91 1944, Mrs. Birdsong told you that she intended to 
kill Eclov, your son Philip and herself? A. That 

is right. 

Q. Then, acting upon that information, you wer)it 

92 to Riverdale? A. I went to Riverdale, picked up 
Philip, and brought him back with me. 

* * * 

Q. I hand you a number of letters here, and ask 
whose handwriting these are in? A. Mr. Eclov’s. 
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Q. Look at all of these? A. That is Mr. Eclov’s; this 
is Mr. Eclov’s; this one; this one; this one; this one; this 
one; (indicating). They are all his. 

Q. They are all in Mr. Eclov’s handwriting? A. Yes, 
sir. 

Q. Those are part of the letters you picked up in 
your wife’s apartment when you went to get Philip? A. 
That is right. 

* * * 

95 Q. Do you know why they were left in her 
room at Riverdale? .... A. She told me she had 

these plans to do away with herself, Eclov, and Philip; 
and she knew I would find letters that would explain 
everything why she did it. 

♦ * * 

Q. Mr. Birdsong, I want to get this entirely clear, 
and I am not sure that it is clear. When you left your 
wife downtown on that Saturday after having this con¬ 
versation at your apartment, and after finding the gun 
in her pocketbook, you put her on a streetcar? A. Yes, 
sir. 

Q. You put her on a streetcar going where? Going 
back to Riverdale where she was living. 

Q. Then what did you do? A. I got a taxi and went 
directly to Riverdale and picked up Philip. I found 

96 him there—I got there before she did—and brought 
Philip back with me. 

Q. You rushed out to Riverdale to get the boy? A. 
For the purpose of getting him, because I didn’t know 
what she was going to do. 



Q. Why did you do it? A. • Because I didn’t want 
her to go out—I didn’t know what she would do—whether 
she would kill him or not—because she told me—she s^id 
—asked me to give her the gun. I told her I would not. 
She said she could slash her wrists with a razor blade. I 
told her she wasn’t going to do either. So when she foupd 
that Philip wasn’t there, she called me and asked me i| I 
knew where he was. That was maybe eight or nine 
o’clock at night. I told her he was with me and was going 
to stay with me. 

* * * 

99 By the Court: Q. Just a minute. Counsel 
wants to know when you last lived with your wife 
as husband and wife. A. Nineteen forty-three, wherj I 
went to Florida with her; and then it ran until 1944, 
March, when I came back up here. 

By Mr. Goff: Q. March of 1944? A. That is riglft. 

Q. The last time you lived with Mrs. Birdsong as 
man and wife? A. That is right; the last time I lived 
with her at all. 

Q. At all. I see. You are not living together now? 
A. No sir. 

Q. Do you know where Mrs. Birdsong is living? A. 
She is in town now, but she was living in Richmond the 
last time I heard from her. That was her home. 

Cross-Examination of Lee D. Birdsong 
118 Q. Didn’t she sue you for extreme cruelty? ^. 
I really don’t know what was in the—what the suit 


119 


was. 
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120 Q. You made no defense to her suit against you? 
A. No sir. 

Q. You knew it was pending? You had a chance to 
do it did you not? A. That is right. 

Q. Didn’t you write her a letter just before the de¬ 
cree was entered against you, indicating in your letter 
that you knew the day that she would get a decree against 
you—May, 1944? A. I didn’t just understand that. 

Q. Didn’t you write your wife a letter to Florida in¬ 
dicating in the letter you knew she was going to get a 
decree of divorce against you? A. I wrote her a letter 
after I came back. I talked to her on the telephone, and 
I thought perhaps she would not, and I thought, 

121 even after everything, that she would not get a di¬ 
vorce; and as I said before, I had no way of know¬ 
ing except through the papers, so I looked for the papers, 
and after that day, I understood that they set aside a certain 
day of each month for these divorces, and it was the 
eighth; and after it passed the eighth, I wrote her, sent 
Philip some money, and told her that—I don’t remember 
just the words—that I happened to see it in the paper, 
and I thought she hadn’t got divorced. 

* * * 

Q. Did you ever read her testimony in the divorce 
case? A. Read hers? 

123 Q. Yes. A. No, I didn’t. 

Q. Did she ever tell you what she testified before 
the Court in Florida? A. No. 


* * * 
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By the Court: Q. You say something happened be¬ 
tween you to cause her to do it? A. It was just, your 
Honor—so far as I was concerned, I was ready and 
133 willing to forget it, because I didn’t know that this 

had gone this far. . . . 

. 

* * * 

155 Q. Was it jointly understood between you that 
she was going to Florida to get a divorce from ycju? 
A. No, it wasn’t. 

* * * 

Q. When you got down to Florida, there was a rec¬ 
onciliation; is that right? A. When we left here, eveify- 

thing was fine. I have a son that was in Pensacola at 
the time. We went by to see him, and from the time Ve 
left Pensacola going into Miami, things changed. She had 
Eclov on her mind. 

By Mr. David: Q. Will you go ahead? You 
159 stopped living together on the eighteenth of March? 

Is that right or wrong? .... A. That is right. . j. . 
I got a job and went to work. When I would come home 
there would be nothing ready to eat. I would buy the 
food and take it there; she just sat around and read the 
papers, and all that; and I would ask her, “Do you still 
love Eclov?”—I mentioned something of Eclov and she 
would just go to pieces. She would just rave and carry 
on, because he was the one that was on her mind. She 
would try her best, but with him—he is the one that had 
taken her away from me, and she could not come back. 


* * * 
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Q. I believe you testified you made no defense to the 
divorce suit that your wife brought against you? A. That 
is absolutely right. I was so broken up I wouldn’t 
174 go down. I knew there was no use. Anything to 
make her happy is what I wish to do; and if she 
wanted it that way, I would let it go that way. 

* * * 

Redirect Examination of Lee D . Birdsong 

Q. You were asked on cross-examination why you 
did not defend the divorce action in Florida. Tell the 
Court and jury exactly why you did not defend the di¬ 
vorce action in Florida. A. Well there were several 
reasons that I didn’t. The most important reason I didn’t 
was because I knew that she had made up her mind that 
the home was broken up and that she had her mind on 
Eclov, and that she was going to get a divorce and marry" 
him, and that it was useless for me to go in—go down 
and try to do anything about it. The other reason 
210 was that I was just so upset, so broken up, that I 
had lost the thing that I desired more than anything 
in life—my home, my wife, my family—that there was 
nothing I could do about it. I was just a nervous wreck. 
As I said, when I got this notice, I just tore it up. I was 
just so worked up over it that I knew it was no use what¬ 
soever to go down, and I wouldn’t do anything in this 

% 

world. If she wanted Eclov, I wanted her to be happy 
with him, just as I told Eclov I wanted her to be 
happy; .... 

Q. Do you know where she is living presently? A. 
No, I don’t. 
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Q. Prior to the time she came here a couple of 

212 weeks ago, when had you last seen her? A. Why, 
I told you I don’t remember when it was. I wouldn’t 

like to tell you—months. 

Q. Does she correspond with you now? A. No. 

* * * 

Q. You were asked whether or not you intended to 
remarry Mrs. Birdsong. Have you asked her to marry 
you several times since the divorce? A. Yes, I 

213 have several times before and since. . . . 

Q. Have you asked her to remarry you since ihis 
action has been filed? A. I certainly have, yes. 

* * * 

Q. Did she tell you she didn’t love you any more? 
A. Yes. She told me that he had just ruined her life, |nd 
she knew that she couldn’t come back and make a wifd as 
she should with me. 

i 

♦ * * 

Direct Examination of DR. JOHN P. CLUM 
By Mr. Janousek: Q. Your name is Dr. John P. Clum? 
A. That is right. 

218 Q. Dr. Clum, will you please state your business 
or profession? A. Physician in general practice.; 

219 Q. I will ask you to tell the Court and jury 
briefly, please, how you happened to become Ac¬ 
quainted with the Birdsongs? A. Well, we were nei 
bors there, living right side by side of each, and we got 
to talking to each other, as folks will when they live side 
by side; and they have been patients of mine almost sirfce 
I have been there. 
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Q. From your observation, Doctor, were they a hap¬ 
pily married couple? A. I think so, yes; very much so. 

* * * 

Q. As of that time, Doctor, or following the time the 
defendant moved into the Birdsong home, may I ask 
whether you continued to observe the domestic 
220 situation at the Birdsong home; and if so, what did 
you observe? A. ... I began to notice that Mrs. 
Birdsong and Mr. Eclov were together more than seemed 
proper to me, and at that time Mr. Birdsong, I know, was 
working in Baltimore and was home usually just on week¬ 
ends. 

* » * 

Q. Did you ever observe the former wife of the 
plaintiff, Thelma Birdsong, and the defendant in this case 
together? A. Yes, I saw them together a good many times. 
I would see them go out in Mr. Eclov’s car, and I have 
seen them together. Of course, I have occasion to 

222 drive around quite a lot, and I would see them at 
various times in the community riding along, some¬ 
times sitting close together, something, if it was my wife, 
I wouldn’t care for. 

* * * 

Q. Do you know of your own knowledge why the 

223 home was broken up at that time; and if so, will 
you please tell us? A. Yes, I do. 

Q. All right, sir. Will you tell us? A. Because Mrs. 
Birdsong and Mr. Eclov had been going together quite 
frequently. 


• * * 
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Redirect Examination of Lee D. Birdsong 
( Resumed) 

By Mr. Goff: Q. Now, Mr. Birdsong, when was the 
first time that you had any definite information that 
237 Eclov had had relations with your former wife? .j... 
The Witness. On the 16th day of December. 

Q. Where was that? A. In my apartment. 

I 

* * * 

Direct Examination of EVELYN BOWERS 

249 By Mr. Goff: Q. Would you state your full 
name? A. Evelyn Bowers. 

Q. In what connection did you know Mr. Eclov? A. 
I just knew him to speak to till after I met ftirs. 
Birdsong. 

250 Q. After you met Mrs. Birdsong, did you cope 
to know him better, then? A. Yes. 

Q. When was that? A. Well, I went by his apart¬ 
ment a couple of times. 

Q. With Mrs. Birdsong? A. With Mrs. Birdsong; 
and in Mrs. Birdsong’s home. 

Q. You visited in the Birdsong home? A. Yes, sir. 
Q. While Mr. Eclov was living there? A. No, he 
was not. 

I 

Q. Not while he was living there? A. No, he cardie 
out later. 

| 

<c * * 

i 

251 Q. Tell us the circumstances. You spoke about 
Eclov coming there later. A. I went home with 

Mrs. Birdsong from work, and Mr. Eclov called, and then 
he came out later, and we played cards, and he spent tljie 
evening there. 
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Q. He spent the evening playing cards? A. Yes. 

Q. Did he spend the night? A. Yes, he spent the 
night. 

* * * 

Q. Did anything unusual take place that evening? 
A. Yes. Later we had something to eat, and Mr. Eclov 
had gone to bed, and Mrs. Birdsong took him a glass of milk 
upstairs. Then she came back. 

Q. How long was she upstairs? A. About ten 
minutes. 

* * * 

Direct Examination of CHARLES UTTLEBERRY 

BIRDSONG 

By Mr. Janousek: Q. Will you please state your 

263 full name? A. Charles Littleberry Birdsong. 

* * * 

Q. What is your relationship to the plaintiff in this 
case? A. He is my father. 

264 Q. I wish you would tell the Court and jury in 
your own words the type of home life you had dur¬ 
ing the years you lived at home. A. Well, that is very 
easy. ... when I lived at home, at first our home was what 
I thought was ideal; in fact, there were never any quarrels 

of any sort.... As I said before, the only thing I could 

265 have ever hoped for was that my married life could 
have been one-half as happy as my folks were. That 

is all there is. 

Q. During the period of which you have just spoken, 
were there any serious quarrels between your mother and 
father? A. No, there were not. As far as quarrels are 


concerned I can’t even recall them ever actually having a 
quarrel... . There wasn’t any reason for a quarrel. Every¬ 
thing went along smoothly. There wasn’t anything that 
one would want, the other one didn’t agree to or dicjn’t 
want, because it was mutual; they wanted to mike 
each other happy. They wanted to make their hoine 

266 happy, and they did for a long time. 

* * * 

I 

Q. Did there come a time when Eclov and his daugh¬ 
ter moved into your parents’ house? A. Yes, there did. 
That was right after Eclov’s wife died. . . . 

# * * 

267 Q. Will you tell us whether you noticed any 
change in attitude between your mother and father. 

A. Yes, I did. I noticed a change in attitude in the whole 
house, as far as that goes: not necessarily between my 
mother and father but between my mother and my- 

268 self and myself and my brothers and my mother. .|.. 
Eclov was there; Shirley was there. . . My brothers 

were there. Toward the end they got disgusted and they 
never—they weren’t home half the time. ... In other 
words, the home was disintegrating rather than holdijig 
together. 

* ♦ * 

270 Q. You said a moment ago that after Eclov and 
his daughter had moved in, you noticed a change 
come about between your mother and father. I should 
like to have you explain what that change was. A. Wejll, 
their relations with each other were more strained. The 
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whole atmosphere in the house was more strained. . . . 
Dad did tell me later that his wishes were secondary. . . . 

* * * 

271 Q. Can you tell us—I do not think you have up 
this point—the date when Eclov moved into the 

272 residence of your parents? A. I am not certain. 
I believe it was about the middle of 1942. I think 

it was around June or July 1942. 

Q. Well, subsequent to that time—afterward—did 
you have occasion to see your father or mother have dis¬ 
putes or quarrels of any kind? A. Afterward? 

Q. After Eclov had moved into your residence or 
into your parents’ residence. A. The first inclination I 
had that anything was real bad or definitely wrong was 
my brother Merrill—he is in the Marine Corps—called me. 

* * * 

Q. Mr. Birdsong, do not tell us of the conversation 
had by yourself and your brother Merrill. Let me ask 
you this: As a result of that conversation, what, 

273 if anything, did you do? A. Well, I went over to 
the house immediately and found Dad upstairs on 

the third floor in a very broken state; in fact, he was 
intending then to commit suicide. I asked him at that 
time—I asked him what the trouble was. He said he 
didn’t know. He said mother didn’t love him any more, 
and she was through with him. 

* * * 

275 Q. Mr. Birdsong, during the time Eclov resided 
at your parents’ residence, did you have occasion to 
visit them at times when your father was not there? A- 
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Yes, I did. . . . Well, one particular time I went by there 
about one o’clock, 1:30—between 12:30 and 1:00, I should 
say. I knocked on the door. I had a key to the house. 
I knocked on the door as I always did, first. Nobody an¬ 
swered, so I inserted my key and went in. My mother was 
in the back, in the kitchen presumably, because shortly 
after, she came out. I started talking to her. I had been 
there, I guess, about three or four minutes w|ien 

276 Eclov walked down the steps—down the stairs. At 
that particular time, all he had on was a panf of 

pants. 

* * * 

277 Q. Was there anyone else in the residence at this 
time you have just spoken of? A. No, there wasn’t, 

just Eclov and my mother and myself when I was there. 

i 

I 

* * * 

i 

288 Q. Let me ask you this, Mr. Birdsong: Did you 
subsequently hear from your father otherwise tljian 
by mail? A. Yes, I heard from Dad directly in March. 
There was a phone call came through from Florida, .j. . 
Over the phone, first, I could hardly understand him be¬ 
cause he was so broken up. He said mother had taken 
Phil and left, and he didn’t know where she was or how 
he would get in touch with her. He didn’t know Why 
she had left; just that she had left: I said, “Did he h^ve 
any idea where she was?” He said, “None—none whatso¬ 
ever.” I said, “What are you going to do, Dad?” He s^id, 
“I don’t know; I haven’t decided.” I said, “Come right 
on up here and stay with us until we get thiiigs 
straightened out.”. ... I insisted over the phone, 
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289 “You have to. There is no place else for you to go. 
Come back stay with us.” So it was about the end 

of the month. I guess it was about ten days later. He 
came up from Florida and he started living with us. 

Q. After your father’s return did either of you—you 
or your father—receive any correspondence—any mail— 
from your mother? A. I didn’t but Dad received divorce 
papers; and when he did, I wasn’t home when he received 
them, but I came home three days later, and in talking 
to him he was still mighty upset about it; in fact, when 
he started talking to me, he broke into tears. . . . 

Q. After the divorce papers arrived did either you 
or your father know for some period of time where your 
mother was? A. I didn’t and I don’t believe he did. To 
my knowledge, he didn’t, because she didn’t get into con¬ 
tact with me. I know that she didn’t get in touch or try 
to get in touch with me all that time. 

* * * 

290 Q. Can you tell me of your own knowledge 
whether your parents resumed their married life 

together or saw one another? A. Definitely not. She 
was divorced and in my father’s mind and my mind that 
was final. As far as I know, he didn’t see her again at 
any time. . . . They definitely never went back together 
again to live as man and wife. 

* * * 

294 Mr. Janousek. My question, your Honor, was 
whether of his own knowledge he knew whether 
his father departed for Riverdale on that day. 

The Court: The Court will permit it. 




The Witness, Yes, I do. He left for Riverdale and 
he came back later. I met him that night at the apart¬ 
ment. 

* * * 

Q. Did you subsequently meet him that eve- 

295 ning after he had got back? A. Yes, I met him at 

i 

the apartment and he had my younger brother w|th 
him, Philip. He had got Philip at the time he went to 
Riverdale. The reason that he had gone to Riverdale 
was that there had been a threat made against his life— 
my brother’s. 

* * * 

Q. Did your father show you anything at that time? 
A. Yes, he did. He showed me a bundle of letters apd 
papers which he had got—picked up. He didn’t say where. 

I 

* * * 

Direct Examination of THELMA MOORE BIRDSONG 

296 By Mr. Goff: Q. Will you state your full name, 
please? A. Thelma Moore Birdsong. 

Q. Will you speak loudly, so that we can all hear— 
all these gentlemen and the gentlemen at counsel table? 
Mrs. Birdsong, you were formerly the wife of Darden 
Birdsong here; is that true? A. That is right. 

Q. Mrs. Birdsong, when and where did you meet tpe 
defendant in this case, Hjalmar Peter Eclov? A. lie 
moved to Hyattsville in September, 1940, and I didn’t 
meet him until about the middle of October. When I 
was doing voluntary Red Cross work, I called at his home. 
I called in the afternoon, and there was no response. So 
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in the evening I asked Mr. Birdsong to go down with me 
to call again, which he did. When we got there, 

297 Mr. Eclov invited us in and introduced himself. He 
asked us to stay and meet his wife and daughter, 

who were at the movies. He said his wife wasn’t very 
hefty, but she had felt like going to the movies that 
night and said they would be home shortly. He asked 
us to stay. Well, the conversation was quite pleasant, 
and we stayed for perhaps thirty minutes. He asked us 
if we would like to play bridge. He said they were keen 
on bridge, and they would like us to make some arrange¬ 
ments to play bridge with them. 

Q. I see. That was when and where you met Mr. 
Eclov? A. That is right. 

Q. Mrs. Birdsong, do you recall the time when Mr. 
Eclov’s wife died? A. Yes. 

Q. When and where did you have relations with 
Mr. Eclov the first time? A. I received a call from 
Mr. Eclov at 9:30 on Friday, the 13th of March, ten days 
after his wife died, and he asked me to come up. He 
said he was sick; that he had not gone to work. So I 
said I would come up. I went up, and Mr. Eclov was in 
bed. The door was open, and he called to me to 

298 come upstairs. I went upstairs, and Mr. Eclov, of 
course, said to come on over to his bed. Well, I 

went over and sat down on his bed. He proceeded to 
kiss me and hug me— 

Q. That is not necessary— A. Well, I would like 
to finish the question, if I may. I would like to make an 
explanation, if I may. 
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Q. You may. A. So he said, then, “Now,” he s&id, 

“you could get in bed with me,” and I said no, and drew 

back. He said. “You know that I want you more than 

anything in the world.” He said—he says, “But I don’t 

want to do anything you don’t want to do.” I said, “Well,” 

I said, “I will tell you. I have lived a clean and decent 

life all my life.” I said, “I have nothing to be ashaijaed 

of.” I said, “I can’t see selling my birthright for a niess 

of pottage.” He said, “Well, that is ridiculous”—or he 

said “silly,” to use his word. He is famous for “Thaj; is 

silly.” So he said—he said, “We will be married as soon 

as we can work these things out,” he said, “if that is what 

„ 

is worrying you. 

Q. Mrs. Birdsong, you had relations with him at tjiat 
time on a promise of marriage? A. That is right. 

Q. You had relations with him after that? A. For 
almost a year and a half. 

299 Q. In your own home? A. No. He was in 
my home from June—the middle of June—until the 
last of May, or I guess the middle or first of May. 

Q. Did you ever have relations with him in your own 
home? A. Yes. 

Q. Did you have relations with him at tourist cabins? 
A. Yes. 

Q. In and around the District of Columbia? A. Yes. 
Q. Few or many times? A. Well, his daughter came 
home the last of April from college, and he asked me then. 
He said, “Now, how can we work this?” He said, “We 
have got to decide.” He says, “Shirley will be home,” 
and he says, “We can’t keep this up at home.” I said, 
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“Well, naturally not.” He said, “Well, we will take a ride 
out to some of these tourist cabins,” and that is what we did. 
When I went, I told her I was meeting some man, but she 
didn’t know that it was her father until several months 
later. 

Q. Did his daughter address you as “Mama”? A. 
Always. 

Q. Now, Mrs. Birdsong, where were you on the 
300 evening and night of December 9, 1943? A. I was 
at the Silver Spring Hotel. 

Q. With whom? A. With Mr. Eclov. 

Q. Did you spend the night at the Silver Spring 
Hotel with him? A. I spent the night with Mr. Eclov 
at the Silver Spring Hotel. 

Q. On the night of December 9, 1943? A. On the 
night of December 9, 1943. 

Q. Was that the last time you had relations with him? 
A. That is right. 

Q. Has your husband asked you to remarry him? 
A. Yes, he has. 

Q. Have you made any promise to remarry him after 
this case? A. No, sir. I can’t remarry my husband when 
I still love Mr. Eclov. And he knows it. He knows he has 
ruined my life. 

Mr. Goff: That is all. Thank you. You may take 
the witness. 

Cross Examination of Thelma Moore Birdsong. 

* * * 

302 By Mr. David: Q. Did you live in Hyattsville, 
move away, and then come back to Hyattsville? A. 
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No. . .. We moved to Riverdale for one year. . . . and then 
bought a home in Hyattsville, where we lived until I 
left Mr. Birdsong in 1943, to get a divorce and marry tylr. 
Eclov. 

303 Q. What was the date in 1943 when you lift 
him? A. When I left Mr. Birdsong? 

Q. Yes. A. We surrendered the house on June 15. 
Mr. Eclov had a house. He rented a house up the street 
three doors from me. I made arrangements to go wijth 
friends down the street from me, and he told me then— 
he said, “Go up with the Reynolds, because,” he said, “I 
rent them their house,” and he said, “There will be ilio 
question, no talk, when I come out there, and I can see you 
more often.” 

Q. Did you say you left your husband to marry Mb 
Eclov? A. That is right. 

Q. Well, you could not marry him while you weije 
married to your husband, could you? A. Naturally nojt. 
That is why I went to Florida to get a divorce. 

Q. Did you tell your husband you were going to git 
a divorce? A. I told him in January. That is the first 
time I had ever mentioned divorce to him. 

Q. Did you tell him why? A. No, naturally not. 

Q. What did he say when you said you were go- 

304 ing to divorce him? A. Well, he was at a perfect 
loss. He was all broken, as far as that goes. 

i 

* * * 

Q. Had you ceased to love him? A. That is rightj. 
I had—Mr. Eclov had so supplanted him in my affections^ 


I 

i 
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that I gave up everything for him—my home, my family, 
and everything for Mr. Eclov. 

* * * 

305 Q. Yes; I have no objection. A. All right. Mr. 
Eclov asked me, when I was making plans to go to 

Florida to get a divorce—he asked me what grounds I would 
give for my divorce. He said, “After all, you can’t go down 
there and just say, ‘I want a divorce,’ you know, and get 
one.” I said, “Well, I hadn’t thought of that.” I said, “I 
just wouldn’t know what I should say.” He said, “Have 
you at any time ever left your husband since you have 
been married to him?” I said, “No, never.” He said, 
“Are you sure?” I said, “Certainly, I am sure I have 
never left him.” And then he said, “Well, you can always 
get it on mental cruelty, you know.” He said, “In 

306 Florida and in California or Nevada,” he said, “You 
can get it on mental cruelty. There won’t be any¬ 
thing hard about that. But,” he says—I said, “Well, 

as far as that goes,” I said, “Hjalmar, I have always said, 
since the day I was first married, if anything ever hap¬ 
pened, ever came into my life, that I was not happy with 
my husband, I would divorce him.” He said, “That is all 
you need.” He said, “Say that you have said that re¬ 
peatedly to your father and your mother, to your friends, 
to everyone you know.” 

* * * 

Q. You established a residence in Florida, did 
you not? A. That is right. 

Q. And remained in Florida how long? A. I stayed 
there until December. I came here— 
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307 Q. Of what year? A. Nineteen forty-three. In 
the meantime, in November, I had to go back, or 

maybe the last of October. When I left here, Mr. Eclov 
told me—he said, “My letters are not going to be what 
you want them to be,” he said, “Because I am not going 
to write anything that Darden may have a chance to get 
hold of to prove anything against me.” He has s4id 
repeatedly to me, in my whole relations with him—he 
said, “Darden could ruin me if he chose to do it.” 

I 

* * * 

Q. When you came back to the District of Columbia 
in December, you say, of 1943—is that right? A. Yes, 
that is right. 

308 Q. Well, first, I will ask you if you will be good 

I 

enough to tell me how long you remained in the 
District when you came back. It was a temporary visit, 
wasn’t it? A. That is right. I came here—I got here 4 n 
the 9th of December, and I had my dinner, and I called 
Mr. Eclov at his apartment. ... He was at a little radjo 
shop a couple of doors from his place. ... He said, “Come 
on,” go up to his apartment. ... I came that nigtyt 

309 to his apartment. He said, “I have the case and 
the band of your watch here, but Ed McKinney has 

310 the works.” ... He said, “Come on. We will go over 
to Ed McKinney’s and get it.” .... He left me ih 

the car. . . . When he came back, he said, “Well, it’s going 
to be some time till Ed has that watch ready.” He said, 
“I haven’t anything to do. Let’s go up and get something 
to eat.” In the meantime, he had asked me two or three 
times who knew that I was coming. I said, “Nobody 
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knows that I am coming. Not a soul knows that I am 
coming.” So we went up to Peoples Drug Store. . . . 1 
Then, after we sat there, we went back down to Ed Mc¬ 
Kinney’s. ... He put me in the car, and he went I 

311 on into the store with McKinney. Then he came 
out, and McKinney followed him to the door and 

stood there. He didn’t come out to the car, and I don’t 
think that he knew that I was there, even. So we got in 
the car and started out and kept coming down right 
through Silver Spring—whatever that is—Silver Spring 
Avenue, or whatever it is. Then he said, “Now, whom 
did you say knew that you were coming tonight,” I said, 
“No one knew that I was coming.” He said, “Well, let’s 
go to the hotel for the night.” I said, “Well,” I said, “I 
didn’t think you would want to.” He said, “Well, why 
not?” He said, “Of course I want to.” Then, about that 
time we stopped. We were drawing up to the Silver 
Spring Hotel. He says, “We will never be able to get a 
room in town.” He said, “I think we will try this one.” 

. . . . Then he came back out and took me back, and we 
went in, and he registered there. . . . Some time j 

312 that night I asked him what name, he used to , 
register in, and he said, “Adams—R. A. Adams and i 

wife, Minneapolis, Minnesota.” . . . 

Q. Did you two spend the night there? A. That is 
right. 

* * * 

By the Court: Q. What was the date of the month, i 
Madam? A. The eighth of December, 1943. He asked 
me then—he says, “By the way,” he says, “what have 
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you done about getting your divorce?” I said, “Nothing 
yet.” He said, “Well, if you are smart, you won’t do any¬ 
thing about it.” I said, “Why?” He said, “I am 
314 not—never going to marry any woman living.” 

Well, if he had cut me with a knife, it wouldin’t 
have hurt any worse. 

Q. You wanted to marry him? A. I absolutely did. 
Mr. Eclov knew that I was decent, that I was clean. He 
told me over and over and over. He says, “You are 

I 

sweet, and you are clean, and you are lovely. That j is 
why I want you.” Not only that, he told me—he says, 

I 

“My God,” he says, “I could get women. Do you thipk 
I can’t get plenty of women,” he said—“decent women, 

I 

too? But,” he says, “I don’t want them; I want you.” j 
Q. You were anxious for him too, were you? A. 
What say? j 

Q. You were anxious for him? A. I certainly was. 

j 

I was—Mr. Eclov represented everything I wanted in j a 

I 

man. 

I 

* ♦ * 


315 Q. Finish your answers. A. At my son’s houie 
on Sunday. Mr. Birdsong came in about 4:30 in 
the afternoon and didn’t know that I was there. 


* * * 


316 Q. I am asking you. A. I asked my husband 
that Sunday—I knew—I was heartbroken; I was ill. 
I asked Mr. Birdsong that Sunday, when I talked to him— 
I asked him if he was willing to come to Florida to live— 
bring the boy—little boy—and come to Florida with me, 
and we would make a home. 

* ♦ * 


i 
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317 Q. You and your husband became reunited; is 
that correct? A. Not while we were in Washing¬ 
ton. On the way down, we went to Pensacola, Florida, 
where we had a son in the Army. . . . 

Q. When did you two arrive in Florida? A. Well, 
that I can’t tell you, but I can tell you that we got to 1 
Miami, Florida, the first day of 1944. i 

* * * 

Q. What date in March did you leave him? A. To 
that I can’t swear, but I think it was March 18. 

* * * 

✓ 

318 Q. You filed a bill of complaint in Miami; is 
that right? A. That is right, and I can tell you 

what the bill of complaint was, if you would like me to. 

Q. Yes, you may, if you desire to. A. You would 
like me to tell you? I said that I suffered from heart 
trouble and that it was mental cruelty that had caused it. 

I told the fits of rage Mr. Birdsong went into regarding 

i 

Eclov. It was always Eclov from January, 1943, until 

i 

even after we came back—went back again. He gave up 
his job at Glenn Martin and came down there, and I 
honestly and truly tried to make something of my life 
after I went back with him. I tried to make a home for 
the child; I tried to do for him. I was too heartbroken. , 
I was ill. I couldn’t. I wasn’t capable of anything. I 
knew he went into these awful rages. He threw letters 
• at my face, in one instance, and knocked my glasses off. ; 
He said, “That G. D. S. B.—that Eclov.” He said, “He is 
the cause of it.” 

Q. He threw some letters in your face? A. Yes. 
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Q. That is, your husband did? A. My husband 
did. 

319 Q. And knocked your glasses off? A. And the 
letters were letters he had sat writing all day on 

Sunday, and in the afternoon he went out, and I read the 
letters, and they were to each of my three grown sotis, 
and in those letters—each of them—told them that Eclov 
was responsible for my condition, had been all along, apd 
he knew it. He said he had no proof, but he knew jit, 
.... I told him that I had read those letters and I said 
not to dare to send them to those boys, and with that he 
pitched the letters back at me and knocked my glasses 
cff, and I did suffer from cruelty. Don’t think that, I 
didn’t. I didn’t say anything in my divorce petition. As 
far as that goes, anyone knows that a woman who has 
been married for twenty-six years is not giving up her 
home for nothing. After all, what causes that is a dif¬ 
ferent story. My husband and I had never fussed. We 
had never fussed. . . . 

320 Q. Have you finished? A. No. I am goipg 
back to the divorce charges. When I first spoke to 

my lawyer about the divorce charges—and you say it was 

I 

March 20; perhaps it was—he told me when I had finished 
—he said, “Mrs. Birdsong, I will tell you frankly I do not 
think you have sufficient evidence for a divorce.” He said, 
“Go home and carefully go over what you have told me and 
see if you can remember anything else and come back 
on a certain day.” Well, when I went back, I knew that 
there was only one thing to do, and that was to get my 
divorce. I had tried desperately to get along thoSe three 


i 
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months with Mr. Birdsong—that is, January to March. 
Well, he could see that I wasn’t normal in any way, and he 
was desperate. He had given up his job to come down 
there for me, and I had promised to do the best I could. 
I had promised to do what was right. Still, I couldn’t; I 
was ill. . . . when I went back to my lawyer, then, I told 
him—he wrote all this down, and we went in, and I told 
him the mental cruelty. I told him of another time in 
July, when I was living in Mr. Eclov’s home, Mr. 

321 Birdsong came over from Baltimore and got there 
about 3:30, 4 o’clock, and he came upstairs to my 

room and just raved on and on and on. I didn’t have any 
sleep at all all night long, and I was supposed to go to 
work the next day. I told the time when he was proceed¬ 
ing to accuse Eclov of everything, he came there and 
grabbed my throat like this (indicating)— 

Q. Who did? A. Mr. Birdsong—and he put his 
hands on me and says, “God damn you. I would kill you, 
but,” he said, “I love you too much.” .... Mr. Birdsong’s 
sins were omissions; mine were commissions. Mr. Bird¬ 
song didn’t know there was a change in my heart at any 
time, because he was the willing provider, the faithful 
husband, and everything that he had always been. As far 
as I am concerned, when my family grew up and got 
away from me, I more or less, I suppose, floundered. I 
don’t know anything else, but I had never looked at another 
man in my life. I had never paid any attention to any 
man in the world until Mr. Eclov came along and 

322 filled every minute of my time. He was congenial, 
he was kind, he was thoughtful, he was just as 

considerate as anyone could ever be. He told me how 
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happy we could be together; but naturally, when I went 
to get a divorce, I didn’t say that there was another njian 
involved. I certainly did not. 


324 Q. You signed and swore to that complaint? A. 
That is my signature, absolutely. 

Q. I will ask you about some of the allegations 
in here. 


326 Q. “This plaintiff respectfully represents far¬ 
ther unto your Honors that after her said marriage, 

* i 

as aforesaid, for a number of years in the vicinity ; of 
Washington, D. C., particularly in the City of Hyatts- 
ville, State of Maryland”—I presume “lived” was left out; 
I am reading it as it is—“that after said marriage, this 
plaintiff did all things required of her and in her power 
to create and maintain pleasant and congenial home 
atmosphere and pleasant relationship with the defend¬ 
ant, and did all things possible for the pleasure and happi¬ 
ness, but that the defendant failed utterly in his duties as 
husband and home maker in recent years, particularly since 
the year 1937; that for a number of years prior to 1937 
their relationship was harmonious and average, and th&t 
the defendant worked and provided as befitted his ability 
and means for his family; that during 1937 the defendant’s 
business connections became strained—” A. WeU, 
pardon me. May I interrupt? 

Q. Certainly. A. They are not my words. That is 
the way I said it, but they are not the words I used, |f 
that is what you want to know. 
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326A Q. You signed and swore to the bill? A. Cer¬ 
tainly, I signed it; but, after all, it was supposed to 
be the way that I said it. 

Q. “that during 1937 the defendant’s business con¬ 
nections became strained, and that defendant became negli¬ 
gent and involved in difficulty concerning his affairs with 
the company with which he was connected; that eventually 
the defendant resigned from his employment and that 
thereafter defendant’s attitude toward your plaintiff in his 
own surroundings became decidedly altered, in that he had 
become quarrelsome and unpleasant; that he was unsteady 
in his employment, on such occasions as he could obtain 
employment, to the extent that his family suffered as a 
result.” A. No, sir; I never testified to that. Never 
have I said that, no matter where it comes from. I never 
said that. 

Q. Did you read this before you signed it? A. No, 
sir, I didn’t read it before I signed it. 

Q. Let me read on: “That defendant’s attitude 
toward plaintiff became so unpleasant and disagreeable 
as to become dangerous for plaintiff; that defendant often 
threatened physical violence upon your plaintiff and did 
cause plaintiff to live in a state of apprehension and fear; 
that defendant frequently threatened suicide and did on 
one occasion suggest that plaintiff enter into a suicide pact 
with him whereby plaintiff’s life would first be taken 
and then the defendant’s; that on numerous occa- 
327 sions defendant ordered the plaintiff out of their 
home—” A. The plaintiff—that is me? 

Q. Yes. A. Ordered him out of the home? 




I 

I 
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Q. No, he ordered you out. A. Oh. Well, I wouldn’t 
say on numerous occasions. He did—he said to me on 
several occasions that if I wasn’t satisfied, to get ou|. 

By the Court: Q. When was that? A. That Was 
from January, 1943, until I left in June. 

The Court: All right. 

By Mr. David: Q. The fifth paragraph: “Plaintiff 
alleges that over a period of years extending from 1$35 
the defendant’s characteristics seem to have undergone 
such a change that he appears to have lost control of his 
emotions, developed an ungovernable temper, and has 
caused your plaintiff extreme mental pain and anguish, 
as well as frequent bodily pain, due to his violence; that 
on one occasion the defendant seized your plaintiff by 
the throat and choked her.” A. That is right. 

Q. “Caused extreme pain?” A. I said that. 

328 Q. The sixth paragraph— A. The other I didn’t 
say. I didn’t say—I never said from 1935—any¬ 
thing. I never did anywhere. 

By the Court: Q. How about 1937? A. I never 
said from 1937. 

I 

By Mr. David: Q. You signed this without reading 
it? A. Yes, I did. After all, I trusted my attorney. 
Why, surely I signed it without reading it. He didni’t 
ask me to read it. 

Q. Paragraph six: “Plaintiff allleges further that 
during August, 1943, while residing in the City of Hyatts- 
ville, Maryland, conditions had become so unfavorably 
that your plaintiff was compelled to leave home and take 
up temporary residence with friends; that later plaintiff 
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came to Florida, to wit, on August—” A. Just a moment, 
please. August, 1943? 

Q. Yes, that is correct; that is what it says. A. 
I gave up my home June 15, 1943. 

Q. Let me read on: “* * * came to Florida, to wit, 
on August 27, 1943, where she has since resided; that 
shortly after plaintiff arrived in the City of Miami, Flor¬ 
ida, the defendant appeared in Miami and that he still 
remains here, although he frequently threatens 
329 to disappear and never be heard from again. Your 
plaintiff now resides at 715 Milan Avenue, in the 
City of Coral Gables, Florida, and does intend to continue 
residing in this vicinity.” A. Just a moment Was that 
1943 that Mr. Birdsong was supposed to be there? 

Q. That is right. A. 1943? 

Q. I have read it just as it is. A. I just want to be 
sure that that is 1943. Well, now, he knew, my lawyer 
knew, my aunt knew with whom I was living; that pos¬ 
itively Mr. Birdsong was not in Florida. So why would 
that be in there? I never testified to anything like that. 

Q. “Plaintiff alleges that after residing in Miami, 
Florida, the defendant has repeated his acts of ungovern¬ 
able temper directed against your plaintiff, although he 
has repeatedly promised to mend his ways, and lapsed 
back into acts which cause your plaintiff extreme mental 
pain and anguish, and plaintiff is convinced defendant 
will never reform his ways. Wherefore, plaintiff alleges 
the defendant is guilty of the acts of ungovernable temper 
and also the acts of extreme cruelty toward your plaintiff 
by the defendant; that plaintiff will not and does not con¬ 
done such offenses against her and will not again 
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330 live with the defendant as his wife or otherwise. 
Insomuch, therefore, as your plaintiff is without 

remedy, save in a court of equity, and to the end that com¬ 
plete justice may be done in the premises, and that Lee 
D. Birdsong, who is made party defendant hereto mayj be 
required to make full and complete answer hereto, but 
not under oath, answer under oath being hereby expressly 
waived, plaintiff would, therefore, pray, one, that the 
Court take jurisdiction of the parties to this cause and 
of the subject matter; second, that this honorable Court 
enter an order and dissolve, annul, and set aside the bohds 
of matrimony heretofore and now existing between the 
plaintiff and the defendant to this cause, and that an Ab¬ 
solute divorce, a vincula matrimonii be granted unto your 
plaintiff, and that all the rights and privileges of r|n- 
married persons be restored to each of the parties to this 
suit; third, that this Honorable Court enter an order 
granting unto your plaintiff the care and custody of tjtie 
minor son, Philip Birdsong, and that in said decree a 
specified sum of money-be granted, which he be or¬ 

dered to pay unto plaintiff for the board and maintenance 
of said minor son during his minority, such sum to be 

I 

paid regularly, in definite amounts, at regular intervals; 
fourth, that a decree be entered in this cause granting un^o 
the plaintiff restoration of her maiden name, Moore; 
fifth, that other and further relief may be granted 

331 in the premises as to the Court may seem proper. 
« • + 

Q.That was your bill of complaint? A. Well, 

just as I say, the main things in there I testified to. I nev^r 
testified that Mr. Birdsong had at any time not had regular 
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employment, because he always has. I have never known 
him to be without a day’s work since I was married to him, 
and he has always provided adequately for his family. I 
never said anything like that. I told him I couldn’t say 
anything like that.. The only things I charged him with 
were the mental cruelty from January, 1943, and I went 
back further than that, to say that when Mr. Birdsong was 
demoted, through no fault of his own, with the company 
he had had a responsible job with for fourteen years, it 
really reacted on him in a most unfavorable way. I said 
his work had been his life, outside his home. That is all 
he had ever been interested in. Where most men would 
have a complete nervous breakdown, he reacted on him 
that he took it out on me, and he did. Nothing that 
332 I did or said was right; and to that I had never been 
accustomed. That went on, well, for three or four 
years before Mr. Eclov came into the home. But there was 
nothing that he wouldn’t get there. I never contemplated 
leaving him or divorcing him, or anything. Such a thought 
had never entered my mind until Mr. Eclov did come into 
my life. 

* * * 

By Mr. David: Q. Mrs. Birdsong, I want to call your 
attention to something you wrote Mr. Hager in your letter. 

The Court: What is the date of that letter? 

Mr. David: December 23, 1943. 

The Court: Yes, sir. The Witness: Just a moment 
before we go into this. I do not object to the letter being 
read. I know what is in the letter—all of it—but I do 
want to say this: When Mr. Eclov and I made plans to 
marry, all of this was going on for almost a year and a half. 
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He told me many a time—he said, “This is going to mean 
that we will need a lot of social and financial security.” 
He said, “I will furnish the financial security.” He said, 
“Your reputation will take care of the rest.” He said, 
“But we must guard about everything.” 

By the Court: Q. Guard about what? A. Guard 
about anything that would make any talk of us. 

By Mr. David: Q. You say: “Dear Mr. Hager: This 
letter will no doubt be quite a surprise. I wanted to talk 
to you but couldn’t find you in the phone director. Mr. 
Eclov has ruined my life. My husband and I had ceased 
to mean anything to each other seven years ago. Howeyer, 
we maintain our home for our four sons for the same of 
convention, and it would have gone on to the end if Mr. 
Eclov had not come into it.” What did you mean by 
saying that your husband did not mean anything 
343 to you for seven years? A. I meant just exactly 
what I said: That I was there, I was a habit with 
him. I was taken for granted in everything. He knew that 
I was there all the time. I never bothered him, or anything 
like that; but as far as I was concerned, I was not satisfied 
with that setup or arrangement. 

Q. With your husband? A. That is right. 

Q. When you say— A. I was not dissatisfied enough 
to get out of my home—leave everything—leave my home 
and family—unless I had something else to go to. 

Q. Had the love between you gone out of the wi 
dow? A. What do you mean? My husband and I? 

Q. Yes. A. No, it would have gone on had not somje- 
body come on and offered something more. 



* * # 
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352 By Mr. David: Q. Did you turn some letters 
over to your former husband? A. Do you mean 
when all this came out? 

Q. Yes. A. No, I didn’t. 

Q. You don’t know how he got the letters? A. Yes, 
I know how he got them. 

Q. Were you present when he got them? A. No, I 
wasn’t. 

Q. Did he communicate with you and ask you to be 
at the trial? A. No, sir. Mr. Janousek communicated 
with me through my son and just telephoned me about, I 
think it was, four weeks ago. 

* * * 

Direct Examination of H. P. ECLOV 
443 By Mr. David: Q. State your full name. A. H. 

P. Eclov. 

* * * 

445 Q. Where were you then employed? A. I 

was employed by the Federal Home Loan Bank Ad¬ 
ministration. 

Q. What is your business or profession? A. I was 
assistant to the Commissioner, in charge of management 
services, if that makes sense to you. We had a unit to 
study management and work out proper organization for 
effective operations. 

* * * 

Cross Examination of H. P. Eclov 
469 Mr. Goff: If your Honor please, I offer this in 
evidence. The witness has identified it as being 
his handwriting. 
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470 (The paper referred to was marked as Plaintiff’s 
Exhibit 20 and received in evidence.) 

470 By Mr. Goff: Q. Tell us what this is, if you 
please, Mr. Eclov? A. It is a registration at a hdtel. 
Q. What hotel? A. Well, there is only one that I 
remember ever having been at with that sort of signa¬ 
ture, so it must be the Silver Spring Hotel. 

Q. You registered at the Silver Spring Hotel on jthe 
date as indicated on this registration card? A. I don’t 
remember the date, because I didn’t pay any attention 
to that. 

Q. 12-9-43? A. 12-9-43; that would be it. 

Q. You registered there as man and wife; correct? 
A. That is what the registration shows. 

Q. And at that time Mrs. Birdsong was with you? 
A. Was with me? 

Q. Yes, sir. A. I registered and went—I meaxi I 
went up to this hotel and registered on her request, j 

* * * 

Q. You have never had sexual relations with Mrs. 

I 

Birdsong? A. That I decline to answer on the ground 
that it might incriminate me. 
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COUNTER-STATEMENT OF THE CASE 

I 

I 

I 

The appellee is forced to point out that the appellants 
purported “Statement of the Case” is hardly more than 
a perfunctory recital of inaccurate and misleading (Con¬ 
clusions, unsupported by any specific references to jthe 
transcript of the testimony in the trial Court; and appellee 
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respectfully submits at the outset, that such conclusions 
are not only erroneous, but wholly unjustified by the evi¬ 
dence in the case which is preponderantly to the contrary, 
as will be subsequently shown. In addition, appellant, 
again by way of generality, suggests that the verdict was 
contrary to the evidence. And again, appellee respect¬ 
fully submits, that upon consideration of the evidence on 
which the jury returned their verdict, it will be seen that 
this contention is ill-founded and without merit. For these 
reasons it is necessary to set forth a brief summary of 
the evidence covering the principal facts before the jury 
at the trial in the District Court. 

The plaintiff-appellee, Lee D. Birdsong, and Thelma 
Moore were united in marriage in 1916, and are the par¬ 
ents of four sons whose ages at the time of the trial 
ranged from 13 to 28 years. Following their marriage 
the parties resided for a number of years in the States 
of Virginia and Maryland. They took up their residence 
in the metropolitan area of Washington in 1926, and main¬ 
tained their marital home here until the middle of 1943. 
From the date of their marriage until early in 1943 ap¬ 
pellee was employed in the chain grocery business. In 
about February of 1943, appellee, at the suggestion of 
the appellant, who was then living in the Birdsong home, 
applied for and obtained employment under the defense 
program in Baltimore. (Tr. 13-15, 41, 42) 

The defendant-appellant, Hjalmar P. Eclov, was a man 
54 years of age at the time of the trial. (Tr. 543) He 
and his first wife and adult daughter became neighbors 
of the Birdsongs in 1940, and the two families became 
acquainted through neighborhood activities shortly there¬ 
of ter. (Tr. 17) Following their initial meeting the fami¬ 
lies began to associate socially, went on automobile rides 
together, played bridge and visited in the homes of each 
other, becoming very close friends. The then Mrs. Eclov 
was in ill health and was often absent from these activities. 
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She was frequently attended in her illness by Mrs. Bird¬ 
song. The then Mrs. Eclov died in March 1942. (Tr. 18-26) 
Mr. Eclov was then renting a house near the Birdsongs’. 
Shortly following his wife’s death he complained his home 
was too large, told appellee he couldn’t find another,i and 
asked permission to move into the Birdsong home until 
the following September when his daughter would return 
to school. Appellant and his daughter moved intol the 
Birdsong residence in June, 1942. (Tr. 23-26) j 

Appellant suggests that there were marital difficulties 
between Mr. and Mrs. Birdsong before he moved into 
their lives. This assertion is not supported by the evi¬ 


dence. Appellant cites no references to the transcript 
to support it. The testimony is, in fact, directly to the 
contrary. It shows, instead, that prior to the latter part 
of 1942 there had been no serious differences between 
the Birdsongs; that appellee had been a faithful, hard¬ 
working husband, a better than average provider afid a 
devoted father in a cheerful household where serious [dif¬ 
ferences between husband and wife were unknown. (Tr. 
16, 17, 218-221, 263-266, 331, 332) The testimony does 
show the gravest disputes between husband and wife'be¬ 
ginning late in 1942 and increasing in intensity in 3-943 
after appellant had maneuvered his way into the Birdspng 
household and Mrs. Birdsong’s affections. The testimpny 
indisputably shows that the beginning of these differences 
were appellee’s accusations of the appellant who was show¬ 
ing undue and improper attention to Mrs. Birdsong, vffio, 
in turn, was losing all interest in her home, her husband 
and family, this condition progressing and finally culmi¬ 
nating in her Florida divorce. (Tr. 29-52, 59-74, 113-ljl6, 
133, 134, 155, 157-162, 185-189, 210-212, 266-268, 270-277, 
318-322, 331, 332, 344) Furthermore, the testimony ap a 
whole unquestionably discloses that the only evidence of 
disputes between the Birdsongs prior to the time they 
became acquainted with Mr. Eclov were those manufac¬ 
tured incidents seized upon by the defendant Eclov in 
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his desperation for a defense at the time of the trial, 
which consisted simply of those incidents spun from whole 
cloth and thought out by Mr. Eclov for Mrs. Birdsong’s 
use two years before, when he was sending her to Florida, 
in 1943, to obtain a divorce from her husband upon his 
own promise of marriage, (Tr. 298, 303-306), and some of 
which Mrs. Birdsong did. use in 1944, when she finally 
obtained her divorce after a brief reconciliation with her 
husband had failed because of Mr. Eclov’s continuing 
influence over her life. (Tr. 62-69, 113-121, 132, 133, 305- 
353) 

The appellant did not deny having had sexual relations 
with Mrs. Birdsong. (Tr. 478) The testimony discloses 
that the illicit sexual relations between the appellant and 
appellee’s wife began on March 13, 1942, ten days follow¬ 
ing the death of appellant’s first wife, and continued reg¬ 
ularly thereafter through 1943, much of the time in the 
Birdsong home during appellee’s absence at his employ¬ 
ment; and that throughout this period appellant was pro¬ 
fessing profound friendship with the appellee to allay 
his suspicions and offset his complaints. (Tr. 30-32, 36, 
43-46, 71, 72, 297-300, 311, 312, 342, 344, 470) 

Appellant’s suggestion that the appellee had knowledge 
of the adultery during the pendency of his wife’s Florida 
divorce suit is directly contrary to the evidence. It is an 
assertion that is manifestly erroneous and misleading, un¬ 
doubtedly due to the fact that counsel for the appellant 
on this appeal did not represent the appellant or par¬ 
ticipate at the time of the trial, and did not, therefore, 
hear at first hand the voluminous evidence in this case 
and the testimony to the contrary on this point. The 
testimony disclosed that Mr. Birdsong, the appellee, may 
have had suspicions but was entirely without proof of 
the adulterous relationship until December 16, 1944, or 
more than six months following May 17, 1944, the date 
Mrs. Birdsong obtained the Florida decree of divorce. 
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During the entire course of his testimony appellee pointed 
out that he had been unable to prove the affection he 
suspected between Mr. Eclov and his wife during 1943 
and 1944, and that on occasion he even questioned his 
own suspicions as he had never had cause to mistrust 
his wife at any time throughout their married life up 
to that point. (Tr. 46, 47) Appellee further testified that 
he was without definite information of Mr. Eclov’s gela¬ 
tions with his wife until her confession on December 16, 
1944. (Tr. 30, 36-47, 85-96, 133, 134, 237) Mrs. Birdsong 
testified as to the secrecy and concealment followed by 
the appellant and her during the time appellant was i pre¬ 
paring to send her to Florida for her divorce, (Tr. 307) 
that appellant had pointed out they would have to “guard 
about everything,” (Tr. 342), and that while her husband 
had constantly accused her of being in love with Eclov 
from January 1943 on, her husband “had nothing 5 !’ in 
this regard because she had denied her husband’s Accu¬ 
sations. (Tr. 319, 344) 

The evidence as a whole further disclosed that during 
Mr. Eclov’s residence in the Birdsong home Mr. Birdspng, 
as was demanded in his employment, was forced tp be 
away from home long hours, frequently during the evening 
hours; (Tr. 26, 27, 268) that the appellant prevailed upon 
the appellee to obtain defense work in Baltimore, And 
thereafter appellee was able to come home only pver 
week-ends; (Tr. 41, 42) that Mr. Eclov was in the house¬ 
hold alone with Mrs. Birdsong much of the time, on one 
occasion being seen there, by one of the Birdsong spns, 
half-garbed which was contrary to the manners previously 
prevailing in the Birdsong home; (Tr. 275-277) that despite 
the trouble Mr. Eclov knew he was causing in the home, 
and despite Mr. Birdsong’s requests to him that he leave, 
Mr. Eclov persisted in remaining; (Tr. 30-33, 36-40, 43-45) 
that when Mr. Birdsong threatened to order Mr. Ecjlov 
to leave, Mrs. Birdsong threatened to leave also, contend¬ 
ing it would cause gossip in the neighborhood; (Tr. 36, 
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that while Mr. Birdsong was in a Baltimore hospital under¬ 
going a serious operation Mr. Eclov occupied the Birdsong 
residence with Mrs. Birdsong and prevailed upon her 
during this time to take employment in his office; that 
Mrs. Birdsong failed to bring her husband home in the 
family car as was pre-arranged, and Mr. Birdsong was 
forced to come home on the train in a weakened condi¬ 
tion; (Tr. 37-41) that the appellant was around Mrs. 
Birdsong constantly, even injecting himself into their 
family social affairs to be near her; (Tr. 32-35) that 
while appellant lived at the Birdsong home he boldly held 
whispered colloquys with Mrs. Birdsong in the vicinity 
of his bedroom, knowing appellee was on the floor above, 
then made no admission of it despite Mr. Birdsong’s 
inquiry the following morning; (Tr. 35-36) that even after 
appellant had removed himself from the Birdsong home, 
under Mr. Birdsong’s demand, he returned, in Mr. Bird¬ 
song’s absence, spent the night in the Birdsong residence, 
and Mrs. Birdsong left another guest to spend time with 
him in the bedroom he occupied; (Tr. 250, 251, 258, 259) 
that while Mr. Birdsong was not then aware of it, Mr. 
Eclov had secured the employment for Mrs. Birdsong in 
his office to assist himself in financing the Florida divorce 
appellant and Mrs. Birdsong then planned; (Tr. 339) that 
appellant’s constant association with and demonstrations 
of affection for Mrs. Birdsong was noticed by the neigh¬ 
bors. (Tr. 218-231) 

That while Mr. Birdsong was employed in Baltimore 
his wife insisted upon their selling their house, shortly 
after Mr. Eclov had finally complied with Mr. Birdsong’s 
demand that he leave, Mrs. Birdsong leading her husband 
to believe that she was about to give up her employment 
and would soon join him in Baltimore; (Tr. 47-50) that 
instead, after the Birdsong home was sold, Mr. Eclov 
moved Mrs. Birdsong into his leased residence, which he 
was then sub-leasing to the Reynolds, so that he could 
visit her there with less gossip; (Tr. 49, 50, 303) that 


when the Birdsong home was broken np, Mr. Eclov pre¬ 
vailed upon Mrs. Birdsong to move the Birdsong furniture 
into his leased residence and his apartment, leading her 
to believe that when she returned from Florida he and 
she would furnish their own place with it; that in 
furtherance of this plan Mrs. Birdsong gave Mr. Eclov 
purported “receipts” to prevent Mr. Birdsong from ob¬ 
taining the furniture in her absence; (Tr. 49, *50, 71, 73, 
74, 77, 78, 347-350) that Mrs. Birdsong, instead of joining 
her husband in Baltimore, notified him that she was leaving 
to secure a divorce; (Tr. 51, 52, 147, See Pltfs. Exj No. 
18, Tr. 187-189) that thereafter, while Mr. Eclov was 
denying to Mr. Birdsong his knowledge of Mrs. Birdsong’s 
whereabouts, he was in fact then corresponding with] her 
in Florida; (Tr. 50, 60, 70-74, 84, 146, See Pltfs. JSxs. 
No. 2, 4, 5, 7, 8, 9, Tr. 189-198; also Pltfs. Ex. No] 19, 
Tr. 233-234,307) that Mrs. Birdsong, in leaving for Flqrida 
in August 1943, pursuant to Mr. Eclov’s plans, did so 
secretly without notifying her husband, leaving their young 
son Phillip at the residence of their older son, Charles 
Birdsong; (Tr. 283-285) that while Mrs. Birdsong jwas 
in Florida during this time, Mr. Eclov informed Mr. bird¬ 
song that he would not permit him to remove any of the 
Birdsong furniture from the residence Mr. Eclov [was 
then renting to the Reynolds. (Tr. 70, 71) 

! 

Other testimony considered by the jury, summarized as 
concisely as possible, was as follows: that while Mrs. 
Birdsong was in Florida in 1943, Mr. Eclov’s affection for 
her seemed to cool and she returned to the District] of 
Columbia on December 9, 1943; that before she notified 
anyone of her return, she saw Mr. Eclov and spent the 
night of December 9, 1943 with him at the Silver Spring 
Hotel where they were registered as “R. A. Adams ind 
wife;” that she learned that night of Mr. Eclov’s change 
of heart and decision not to marry her; that the following 
day she went to the residence of the Birdsong’s married 
son, Charles, told her son she had arrived the night before 
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but had stayed “with friends,” and asked him to arrange 
a reconciliation for her with his father; that a few days 
thereafter Mr. Birdsong was surprised to walk in and 
find her at their son’s; that they discussed a reconciliation 
to which appellee readily agreed, not being aware of 
the extent of the affair between his wife and Mr. Eclov; 
that Mrs. Birdsong attended an office Christmas party 
with Mr. Eclov; that Mr. Birdsong returned to Baltimore, 
resigned his position there, and he and Mrs. Birdsong 
and their young son, Phillip, left for Florida on December 
24, 1943, arriving in Miami about January 1, 1944; that 
from that date until March 17, 1944, the Birdsongs had 
numerous arguments and quarrels over Mr. Eclov; that 
Mrs. Birdsong left her husband on about March 17th and 
informed him that she was filing suit for divorce; that 
Mr. Birdsong tried to dissuade her, and that he left 
Florida and returned to the District of Columbia before 
he was served with process in the divorce suit; that he 
telephoned Florida trying to persuade his wife to abandon 
the suit; that he was grief-stricken and despondent over 
her action, that he had no knowledge of the progress 
of the suit, cared less to learn anything about it, and 
hoped his wife had abandoned it; that he was not aware of 
the outcome until he had heard, through others, that she 
had returned to the District of Columbia and was divorced; 
that after her return she attempted to keep her where¬ 
abouts concealed from Mr. Birdsong; that he managed 
to see her on only two or three occasions between the 
date of her return and December 1944; that he attempted 
to persuade her to remarry him and she refused; that he 
finally found, through his son, Phillip, tljat she was re¬ 
siding in Riverdale; that Mrs. Birdsong telephoned Mr. 
Birdsong on December 13, 1944, requesting that he meet 
her downtown the following Saturday; that they met on 
December 16, 1944, Mrs. Birdsong being in a tense, dis¬ 
traught condition and insisted upon going to Mr. Bird¬ 
song’s apartment; that Mrs. Birdsong had just learned 




that Mr. Eclov had married another woman; thatl Mrs. 
Birdsong told Mr. Birdsong she would make a full con¬ 
fession of her conduct with Mr. Eclov but only ip Mr. 
Eclov’s presence; that Mr. Birdsong thereupon went to 
Mr. Eclov’s office and demanded his attendance, but Mr. 
Eclov refused; that upon returning to his apartment Mr. 
Birdsong discovered a revolver in Mrs. Birdsong’s #urse, 
and learned that she had planned to take the life of j their 
son Phillip and then her own; that Mrs. Birdsong j then 
broke down and made a full confession of her conduct 
with Mr. Eclov; that Mr. Birdsong, to thwart her plans 
of self-destruction, took the revolver from her and rushed 
to her home in Riverdale to get his son Phillip; that there 
he found numerous letters, many of them from Mr. Eclov 
to Mrs. Birdsong, laid out on Mrs. Birdsong’s drekser; 
that on the day following Mr. Birdsong confronted Mr. 
Eclov in the latter’s apartment; that Mr. Eclov tried to 
avoid any discussion of the matter in the presence of his 
second wife; that Mr. Eclov finally managed to lead Mr. 
Birdsong out of his apartment, and told him to sei his 
(Mr. Eclov’s) lawyer. (Tr. 61-70, 74, 75, 85-96, 117^121, 
129-134, 153-162, 174, 180-187, 198-202, 210-213, 237, 256, 
285-296, 307-353) 

There was no testimony showing that appellee and his 
former wife discussed the present suit more than once 
or twice after it was filed. There was abundant testi¬ 
mony showing Mr. Birdsong’s repeated attempts to effect 
a reconciliation and remarriage to his former wife, some 
of which occurred even after this suit was filed, but all 
of which had failed. (Tr. 127, 178, 212, 213) Mrs. bird¬ 
song testified that she could not marry her husband beciuse 
she still loved Mr. Eclov despite what he had done. (Tr. 
300) 1 

i 

The testimony also discloses that Mrs. Birdsong left 
the District of Columbia for Richmond, Virginia, after 
this suit was filed, and that she had concealed her exact 
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whereabouts there from her former husband from the 
time she left the District. (Tr. 99,178, 212) While counsel 
hesitates and is reluctant to inject into this counter- 
statement matters not of record, he respectfully prays 
the Court’s indulgence in this regard, as he feels that 
the following comment may be justified after appellant’s 
erroneous assumption that Mr. and Mrs. Birdsong have 
been on friendly terms: Counsel simply points out that 
he and Mr. Birdsong’s son—rather than Mr. Birdsong— 
had considerable difficulty in locating Mrs. Birdsong, (Tr. 
532) and counsel further states that he experienced con¬ 
siderable more difficulty in prevailing upon her to be 
present at the trial, that she insisted upon departing 
immediately thereafter without disclosing where she might 
be reached, and counsel states, that to say the least, there 
was no manifestation of her friendliness with the appellee. 

The transcript discloses that Mrs. Birdsong’s testimony 
was that of an earnest, but distraught and disillusioned 
woman, who felt betrayed by the man who had captured 
her affections, under a promise of marriage, then upset 
her life by marriage to another, (Tr. 298, 346, 347) but 
whose love for him nevertheless continued. (Tr. 300) 

Mr. Eclov when testifying admitted registering with 
Mrs. Birdsong as husband and wife under an assumed 
name at the Silver Spring Hotel on December 9, 1943. 
(Tr. 470, See Pltfs. Ex. No. 20) He did not deny sexual 
relations with the appellee’s wife. (Tr. 478) 

SUMMARY OF ARGUMENT 

The verdict was not excessive nor motivated by passion 
and prejudice in view of the evidence before the jury, 
nor in the light of more substantial verdicts rendered in 
this type of action in this and other jurisdictions. The 
cases cited by appellant to support his contention in this 
connection are not persuasive. 
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In view of the nature of the evidence considered by the 
jury before returning their verdict, and the well-established 
rule that this Court will not weigh the evidence or substi¬ 
tute its decision for the jury’s verdict, it would seem that 
appellant’s contention that the verdict is contrary to the 
evidence is frivolously urged. 

I 

The Court’s instruction was clear and unambiguous, and 
tended to benefit the appellant. The appellant’s conten¬ 
tion of error in the Court’s granting of certain of plain¬ 
tiff’s instructions is neither specific nor supported by au¬ 
thority. The appellee submits that plaintiff’s instructions 
granted were easily understood and defined the applicable 
law with fairness to both parties. Defendant’s instruc¬ 
tions refused were either duplications of what in effect 
was given, or were confusingly worded in language which 
totally ignored the applicable law and the evidence in 
the case. ! 

I 

There is no conflict in the authorities which hold! that 
a decree of divorce between husband and wife is hot a 
bar to a subsequent suit for alienation of affections,j loss 
of consortium and criminal conversation in the absence 
of a statute terminating all rights arising from the mar¬ 
riage. The Court’s refusal to direct a verdict for the 
defendant on this ground was, therefore, correct. 

Under the issues and the law in this case the Full 
Faith and Credit Clause of the Constitution was nqt in 
any way applicable or involved, and the Court was correct 
in stopping defendant’s counsel when he began to erro¬ 
neously suggest its applicability in his argument toj the 
jury. 


The reference to the defendant’s reputation, made by 
one of plaintiff’s attorneys in his argument to the jury, 
was stopped by the Court practically before it had started. 
The Court warned counsel and the incident was cured 
by the Court’s remarks and explanation to the jury 
following the warning to counsel. 
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ARGUMENT 
I. The Verdict Was not Excessive. 

The verdict on the first count of the complaint, for 
alienation of affections, was $5000. Under the Court’s 
instruction the jury returned no verdict on the second 
count for loss of consortium. The verdict on the third 
count, charging criminal conversation, was for $10,000, or 
a total verdict of $15,000 on the first and third counts of 
the complaint. 

Appellant suggests the verdict was excessive after at¬ 
tempting to create the impression that “the Birdsongs 
were having marital difficulties long before appellant en¬ 
tered the picture.” As has been previously pointed out, 
this assertion is not supported by the evidence. The 
testimony clearly shows there were no marital difficulties 
prior to the summer of 1942 when appellant moved into 
the home of the appellee and his wife. (App. 44, 45, 68, 70, 
71) It discloses instead that in 1943, after appellant had 
carried on illicit relations with Mrs. Birdsong for more 
than a year, and was in complete control of her affections, 
appellant connived to conjure up “marital difficulties” 
as grounds for Mrs. Birdsong before sending her to Flor¬ 
ida to obtain a divorce from her husband under his own 
promise of marriage. (App. 75-80) The record is replete 
with testimony showing intense marital difficulties, re¬ 
morse and grief of the Birdsongs. But it is also clear 
as to the dates and cause thereof. The testimony un¬ 
mistakably discloses that such difficulties did not com¬ 
mence until late in 1942 after appellant had moved into 
the Birdsong home; that the discord then began and grew 
in intensity, by reason of appellant’s conduct with Mrs. 
Birdsong, finally destroying a wholesome, happy home of 
some 27 years standing. The testimony shows that during 
appellant’s residence in the Birdsong home he stood com¬ 
placently by, professing innocence but refusing to remove 
himself despite appellee’s requests, using appellee’s home 
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as convenient rendezvous "with appellee’s wife while the 
appellee stood helplessly by full of suspicions he was 
then unable to confirm, (App. 45-55) and could not confirm 
until after the complete destruction of his home and family 
life, his wife’s divorce and her subsequent confessipn to 
the appellee brought about by her wrath over what she 
considered her betrayal by the appellant. (App. 59-62, 
75-83) It is difficult to conceive of proof of aduiltery 
clearer or more conclusive than was established in this 
case through the testimony of the appellant himself as 
well as the appellee’s wife. (App. 76-78, 95) This element 
of damage alone, not to mention the vast evidence of 
other substantial elements of damage considered by the 
jury, would make the verdict seem small under the cir¬ 
cumstances. | 

Moreover, appellant seems to lose sight of the funda¬ 
mental principle that the jury are the triers of fact whose 
province it is to hear the evidence, weigh it and fix I the 
• amount of the damages. That the Court will not disturb 
the amount of the jury’s verdict, in the absence oif a 
clear and conclusive showing of an abuse of its exclusive 
function, is, it is submitted, too well-established to require 
extensive citation of authority. The following cases which 
state the rule involve verdicts for alienation or criminal 
conversation: Regenvetter v. Ball, ($27,500), 131 Walsh. 
155, 229 P. 321; Speck v. Gray, ($15,000), 14 Wash. 589, 
45 P. 143; Woodhouse v. Woodhouse, ($125,000), 99 Vt. 91, 
130 A. 758; Williamson v. Osenton, ($35,000), 220 F^d. 
653; Mohn v. Tingley, ($100,000), 191 Cal. 470, 217 P. 7$3; 
Also 27 Am. Jur., p. 148, § 547; 42 C. J. S., p. 351, § 696J 

If, as appellant suggests, the amount awarded by t^e 
jury in a case of this kind depends upon the peculiar 
circumstances of each case, we submif that in the light 
of the evidence of appellant’s wantonness and malice in 
this case, and in view of the amount of the awards in similar 
cases in this jurisdiction far less aggravated in nature, 
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we do not see how the appellant can seriously suggest 
passion and prejudice in the jury’s verdict. Richards v. 
Lorleberg, ($18,000), 65 App. D. C. 57, 79 F. 2d 413; 
Eimmel v. Campbell, No. 9377, decided April 17, 1947, 
(Verdict for $15,000 on alienation count alone); Coleman 
v. Rupperty Civil Action No. 12,657, District Court of the 
United States for the District of Columbia. ($10,000 for 
alienation of affections only) 

Before passing from this point, the Court’s attention 
is respectfully directed to the character of the three cases 
cited by the appellant to support his suggestion of an 
excessive verdict. None of the cases charged criminal 
conversation or predicated any claim for damages on 
adultery. In Ebmeier v. Ebmeier, 120 Neb. 13, 231 N. W. 
145, the wife brought an action for alienation of affections 
against her husband’s father. The jury returned a verdict 
of $9000. The trial court ordered a remittitur of $3000. 
The judgment was sustained on appeal, the Court stating: 

• • in view of the fact that the learned trial court 
saw and heard the witnesses and therefore had a better 
opportunity to judge the weight of the evidence, we are 
not disposed to disturb the judgment in respect of the 
remittitur so ordered.” 

Kvlhanek v. Kvlhanek , 134 Neb. 349, 278 N. W. 563, 
also cited by the appellant, was an action for assault and 
battery, with a count for alienation of her husband’s 
affections, brought by a woman 86 years of age against 
her step-son. There was a judgment by default, the jury 
finding damages of $1000 for the assault and $2000 for the 
alienation charged. On appeal the Court observed: “The 
plaintiff, a woman 86 years of age, had an expectancy of 
less than four years. No physician attended her at the time 
of the assault, and the only physician called • • • attended 
her a year previously for some other ailment. The testi¬ 
mony indicates that the injuries were not permanent or 
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extremely serious. Justice will be more fully served by 
reducing the judgment from $3000 to $1800 • • V* j 

Thompson v. Thompson, 166 Wash. 270, 6 P. 2d 617, 
another of appellant’s cases, was also an alienation of 
affections action brought by a wife against her husband’s 
parents. The jury returned a verdict of $7500 upon Vhich 
judgment was entered. On appeal the cause was reminded 
with instructions that plaintiff should file a remittitur 
of $5000 on the ground that the evidence showed the 
husband had not supported his wife at any time 'since 
their marriage, that the wife was the sole support of their 
child and her husband, and had, in addition, paid her 
husband’s frequent indebtedness to others throughout the 
period of their marriage. 

We submit that these cases are not in point or persuasive 
to support appellant’s contention that the verdict was 
excessive. I 

i 

i 

) 

II. The Verdict Is More Than Amply Supported by the 

Evidence. | 

l 

Appellant’s contention that the verdict was contrary 
to the evidence is general, vague and lacking in particu¬ 
lars. The “marital difficulties” he refers to are not bdme 
out by the record in this cause. Moreover, the jury Jiad 
the benefit of hearing all of the evidence relating to Mrs. 
Birdsong’s Florida divorce, the grounds she alleged there¬ 
for, and the background and origin of such grounds, and 
it was in the jury’s province to decide what weight] it 
would accord this evidence and what credibility it wofild 
extend to the several witnesses testifying. 1 

i 

To avoid repetition the appellee respectfully refers the 
Court to the summary of evidence supporting the verdict 
which is set forth in the foregoing counter-statement. 
It is confidently submitted that it would be difficult to 
perceive testimony and evidence which would more clearly 
and conclusively establish alienation of affections and 

I 

I 
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criminal conversation than that adduced at the trial of 
this cause. The trial Justice denied defendant’s motion 
for a directed verdict, and, subsequently, defendant’s mo¬ 
tion for a new trial. 

We think that appellant’s present contention is similar 
to the question presented in Christie v. Callahan, 75 App. 
D. C. 133, 124 F. 2d 825: “whether the evidence was 
sufficient to sustain the verdict and judgment in plaintiff’s 
favor,” and where this Court stated: “Our function is 
not to weigh the evidence factually as the jury does. It 
is to decide whether plaintiff’s case, as made, was strong 
enough for us to allow the jury to consider it.” 

That the reviewing Court will, as was said in the Christie 
case, “keep hands off the jury’s business” where the 
jury has already found on disputed issues of fact upon 
which judgment has been entered by the trial Court is 
a rule so firmly settled that we do not believe necessary 
the citation of the many authorities on the point. Morgan 
v. Adams, 29 App. D. C. 198 

Moreover, the fact that the appellant and Mrs. Birdsong 
had adulterous relations prior to her divorce stands un¬ 
contradicted, even by appellant’s testimony. (App. 76-78, 
95) Under this state of the evidence it would seem that 
appellant’s insistence that the verdict was contrary to 
the evidence, especially with respect to the verdict on the 
count for criminal conversation, is a contention frivolously 
urged. 

III. The Court’s Instructions and the Prayers. 

The Court’s instruction, as it appears in the appellant’s 
brief and the joint appendix, is set out partially and dis- 
jointedly and is most difficult to follow. For this reason, 
the complete text of the Court’s instruction to the jury, 
including the instructions granted and read at the request 
of the plaintiff and the defendant, respectively, is printed 
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i 

I 

as an appendix to the appellee’s brief just as it appears 
in the transcript. (Appellee’s App. 4a-10a) 

It will be seen that the Court granted and read |in its 
instruction to the jury, plaintiff’s prayers numbered 1, 
2, 4, and 6, (App. 22-24) and denied plaintiff’s proffered 
prayers numbered 3, 5, and 7. (App. 24-26) It will also 
be seen that the Court granted and read in its instruction 
to the jury defendant’s prayers numbered 6, 9, 10,1$, and 
19, (App. 26-28), and denied defendant’s proffered players 
numbered 1, 2, 3, 4, 5, 7, 8, 11, 12, 13, 14, 15,17, 18, apd 20. 
(App. 28-34) 

The Court’s attention is respectfully directed to thp fact 
that while the appellant’s brief (page 12) assigns as error 
the Court’s refusal to grant defendant’s prayer numbered 
16, this prayer was granted and was read in the Cpurt’s 
instruction. (Appellee’s App. 7a ? 8a, Tr. 537, 538) 

The Court’s Instruction. We are unable to determine 
from appellant’s blanket contention of error, i. e. * * 
that the charge as a whole was erroneous,”—justj what 
points in this regard he means to raise on this appeal. 
He also suggests that “* * * the jury was confused [as to 
the applicable law controlling a situation such as existed 
in this case.” We, therefore, deem it appropriate to 
point out briefly the applicable law, and the fact that the 
Court’s instruction throughout not only conformed t}o the 
law controlling, but did, when analyzed, give more benefit 
to the appellant than that to which he was entitled^ 

The gist of the action for alienation of affection^ has 
been said by this Court, “* * * to be the loss of consortium, 
—that is, the loss of conjugal fellowship, company, co¬ 
operation, and aid of the husband or wife. Loss of con¬ 
sortium is the actionable consequence of the injury^ and 
alienation of affections is a matter of aggravation) (au¬ 
thorities cited).” Dodge v. Rush, 28 App. D. C. 149, ]|52. 


i 
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An examination of the records in the Dodge case dis¬ 
closes that the declaration consisted of three separate and 
distinct counts: alienation, loss of consortium, criminal 
conversation. And it will be found that the complaint in 
the case at bar (App. 17-19) follows almost identically 
the form of the declaration in the Dodge case. While 
the several counts do, as was said by the trial Court, in 
a sense run into one another, we do not believe that it 
can be disputed that each of the three counts is a separate 
and distinct cause of action upon which the jury may 
return separate verdicts for damages if, in the jury’s 
discretion, the facts so justify and the jury so finds. 
Restatement of the Law, Torts, § 683, especially par. c. 

Concerning the elements of alienation of affections it 
is also said: 

“This cause of action contains elements in common 
with a cause of action for criminal conversation and 
loss of consortium through a tort on the other spouse, 
but differs from the former in that it does not as a 
rule involve adultery, and from the latter in that it 
necessarily involves intent and malice, although in 
case of adultery, malice is conclusively presumed.” 
27 Am. Jur., p. 125, § 523 

While no objection was interposed at the time of the 
trial, and no point is, of course, made of it on this appeal, 
we have felt that the plaintiff was entitled to an instruction 
requiring the jury to find on each of the three counts 
of the complaint, although the Court’s instruction was 
to the effect that the measure of damages was the same 
as to all counts of the complaint, but that the jury, if they 
found for the plaintiff on the first count, should disregard 
the second count of the complaint. The jury thereafter 
returned their verdict on only the first and third counts. 
We fail to understand appellant’s objection to the Court’s 
instruction in view of the liberality accorded him under 
it. 
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We submit that the instruction as a whole was fair 
to both sides, clear and accurately given under the ap¬ 
plicable law, the evidence and the issues in the case. That 
the jury were unconfused and full understanding of the 
Court’s instruction is, indeed, best illustrated by the words 
of the foreman himself. Upon the Court’s inquiry as to 
whether the Court had made itself plain, the foreman 
responded: “It is perfectly plain.” (Appellee’^ App. 
10a) 

Plaintiff's Instructions Granted The Appellant sug¬ 
gests error in the “granting of certain prayers coffered 
by the appellee,” and makes no further explanation as to 
which of the prayers he refers, or what his contention as 
to the alleged error may be. Nor does he cite authority 
or offer any argument to support his statement. It | would 
be helpful if he had. We think it is of considerable sig¬ 
nificance that he has not. We respectfully submit that 
the most probable reason for these omissions is that an 
examination of plaintiff’s instructions granted (App. 22-24) 
will disclose only that they were few in number, thajt they 
were short and precisely worded in simple, unambiguous 
language, and were a correct statement of nothing] more 
than the applicable law, designed to guide the jury in 
their deliberation and to aid them in arriving at a fair 
verdict. 

Defendant's Instructions Denied. The appellant urges 
error in the Court’s refusal to grant the following of 
defendant’s instructions tendered. It will be found that 
in each instance the instruction proposed was either a 
duplication of instructions already granted the defendant, 
or was an erroneous statement of the law, or was without 
any basis whatsoever under the evidence. Each vfill be 
discussed briefly under its heading and number: 

Defendant’s Prayer No. 5. (Appellant’s Brief, 8) [There 
was no evidence tending to show that “the plaintiff’s 
former wife acted of her own free will in withdrawing 
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her affections from her husband, the plaintiff in this case, 
or that the plaintiff’s wife was the pursuer rather than 
the pursued.” 

Defendant’s Prayer No. 7. (Appellant’s Brief, 8) This 
proposed instruction was repetitious, being merely a dupli¬ 
cation of what in effect was given in Defendant’s Prayer 
No. 10 (App. 27) granted by the Court. 

Defendant’s Prayer No. 8. (Appellant’s Brief, 9) In 
the light of the evidence this instruction should not even 
have been tendered and was certainly properly refused 
by the Court. There was no evidence whatsoever of 
plaintiff’s connivance. In the light of the evidence, ap¬ 
pellant’s inference that Mrs. Birdsong might have been 
the aggressor approaches the absurd Appellant cites 
several cases clearly not in point from the standpoint of 
the factual situations involved. In Ford v. Evans, 29 
Cal. App. 2d 623, 85 P. 2d 214, for example, the court 
observed that, “The evidence discloses nothing which 
tends to show that Ford ever bestowed any affection upon 
Mrs. Evans, the respondent, or that there was the slightest 
conduct upon her part which led to the separation of the 
Fords.” The case of Duff v. Henderson, 191 Iowa 819, 
183 N. W. 475, cited by the appellant, is not even authority 
applicable to the case at bar as will be shown under the 
next point of the appellee’s brief. 

Defendant’s Prayer No. 13. (Appellant’s Brief, 9, 10) 
This prayer ignores the evidence and is, moreover, an 
incorrect statement of the law. Any unhappy relations 
between the plaintiff and his wife were not a bar to the 
action but could be considered only in mitigation of dam¬ 
ages. Dodge v. Rush , 28 App. D. C. 149, 152, 153. The 
depth of the affection between the spouses before its 
alienation by the defendant is immaterial. Should it even 
be admitted that one spouse has no affection for the other 
(as was not the fact in the instant case) a third party 
has no right to interfere and destroy the possibility of 
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future affection. Morris v. Warwick, 42 Wash. 480, 85 P. 
42; Disch v. Closset, 118 Or. Ill, 244 P. 71. 

Defendant’s Prayer No. 15. (Appellant’s Brief|, 10) 
This instruction was so worded as to be misleading and 
unduly favored the defendant in view of the preponderant 
evidence of the defendant’s interference and gross! mis¬ 
conduct in this case. Moreover, it was clearly an erro¬ 
neous instruction of the law as to the count for crijninal 
conversation where only adultery need by shown to es¬ 
tablish the action and entitle plaintiff to damages, tyodge 
v. Rush, supra, 156. j 

i 

Defendant’s Prayers No. 18 and 20. (Appellant’s Srief, 
10, 11) The first of these was a duplication of instructions 
in effect given. Both were also so phrased as to be 
confusing and misleading. The latter especially created 
inferences unwarranted by the evidence. The effect of 
both of these prayers would have been to minimize and 
subordinate the evidence of defendant’s conduct. The 
Court’s charge as a whole correctly informed the jury 
as to the law in these connections with fairness to both 
parties. Again, as to Defendant’s Prayer No. 20^ the 
jury would have been led to believe thereby that | any 
evidence of marital differences would have worked las a 
bar to the action. 

Defendant’s Prayer No. 14. (Appellant’s Brief, 11) |This 
proposed instruction is a manifestly incorrect statement 
of law as will be shown under the next point of the 
appellee’s brief. 

Defendant’s Prayer No. 16. (Appellant’s Brief, 12j As 
we have previously noted, this instruction was granted 
by the Court and included in the Court’s instruction to 
the jury. (Appellee’s App. 7a, 8a) 


I 

I 
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IV. The Florida Divorce, the Court’s Refusal to Direct 
a Verdict on That Ground, and “The Full Faith and 
Credit Clause.” 

Several of appellant’s points on this appeal are predi¬ 
cated upon a legal theory finding no support, the great 
weight of authority being almost unanimously opposed to 
the legal conclusion appellant attempts to advance. 

Briefly, appellant contends that the appellee, by his 
failure to make any defense to his wife’s divorce in 
Florida, did, thereby, foreclose his right to later maintain 
this suit for alienation of affections, loss of consortium and 
criminal conversation. Under this unsupported theory 
appellant assigns as error the Court’s refusal to direct 
a verdict for the defendant on that ground, charges error 
in the Court’s refusal to grant Defendant’s Prayer No. 
14, the effect of which would have required the jury to 
bring in a verdict for the defendant because of appellee’s 
failure to defend the Florida action; and, finally, on the 
same theory, apparently, appellant urges it was error 
for the Court to refuse to permit appellant’s trial counsel 
to argue the Full Faith and Credit Clause of the Con¬ 
stitution to the jury. 

While knowledge of adultery at the time of the divorce 
appears to affect the plaintiff’s right to maintain his 
actions for alienation, loss of consortium and criminal 
conversation not at all, we do repeat, nevertheless, that 
the testimony in the record in this case leaves no doubt 
whatsoever that the appellee was unaware of his former 
wife’s misconduct with Mr. Eclov until several months 
after she had obtained the Florida decree. 

Purporting to support his erroneous theory the appel¬ 
lant cites Hamilton v. McNeill, 150 Iowa 470, 129 N. W. 
480, and Duff v. Henderson, 191 Iowa 819, 183 N. W. 475. 
The first case was an action for alienation of affections. 
The second case charged alienation and criminal conver- 



sation. In both cases the plaintiffs brought the actions 
after an uncontested divorce had been obtained by the 
spouses with whose affections the defendants were charged 
to have interfered. Neither case turned upon the plain¬ 
tiff’s failure to defend the earlier divorce. The decisions 
in both cases rested upon § 3181 of the Iowa Code jwhich 
provided: “When a divorce is decreed the guilty 'party 
forfeits all rights acquired by the marriage.” The court, 
in denying plaintiff’s right to maintain the action, reasoned 
that the right was one “* * * ‘acquired by the marriage’ 
* * •” and “* * * could arise only out of and by virtue 
of the marriage relation. On the face of the statute, 
therefore, the plaintiff, having been alleged in the dijvorce 
decree to be the guilty party, forfeited ‘all rights acquired 
by the marriage’ * * Hamilton v. McNeill, supra. 
There is a long, vigorous and interesting dissenting opin¬ 
ion, supported by many authorities, in this case. 

We submit that by reason of the statute governing 
the above two cases they are not in point and db not 
constitute authority to support the appellant’s theory in 
this case. The well-established and practically unanimous 
rule is that a divorce or judicial separation, even where 
it is granted on the fault of the plaintiff, does not bar 
or affect and is not a defense to, an action for alienation 
of affections, loss of consortium or criminal conversation. 
The cases laying down this rule are too numerous to 
cite in full. We respectfully submit that the following 
cases, discussing the principle rather exhaustively, will, 
we feel, be sufficient. Luick v . Arends, 21 N. D. 614, 132 
N. W. 353; Pollard v. Ward, 289 Mo. 275, 233 S. W. 14, 
20 A. L. E. 937; Limdstrom v. Nelson, 114 Kan. 324, 219 
P. 509; Heitman v. Slee , 43 Ohio App. 302,182 N. E. 659; 
Also Law Notes 20 A. L. E. 945, 68 A. L. E. 581. 

The Florida decree of divorce was introduced in 'evi¬ 
dence by the plaintiff; and the records in the Florida 
proceeding, including Mrs. Birdsong’s testimony there, 
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were offered by the defendant and admitted in evidence 
over the plaintiff’s objection. The foregoing cases, and 
the many additional cases on the point, unanimously agree 
that a prior decree of divorce is admissible in an action 
for alienation of affections or criminal conversation only 
to show the previous marriage and its dissolution, and 
the status of the parties thereafter, but that beyond that 
it is not admissible, either by way of estoppel, or as 
res judicata to prove cruelty, or other grounds alleged 
in the divorce, in the later action for alienation of affec¬ 
tions or criminal conversation. 

The remarks of appellant’s trial counsel, respecting 
the applicability of the Full Faith and Credit Clause, in 
his argument to the jury, appear in the Appellee’s Ap¬ 
pendix. (pages 2a, 3a) 

From the foregoing it will be readily seen that appel¬ 
lant’s counsel was beginning to inject in his argument 
to the jury an issue and a proposition of law which had 
no place in the case, and he was, therefore, correctly 
prevented by the Court from pursuing this line of argu¬ 
ment further. 

V. The Remarks of Appellee’s Counsel. 

The appellant is given to considerable exaggeration 
when he says that the remarks of plaintiff’s counsel con¬ 
cerning him, made during the course of argument to the 
jury, amounted virtually to an accusation of crime, and 
that an assault was made on his character. We submit 
the the innocuous nature of the incident is self-evident. 
Counsel had just begun to make some reference to appel¬ 
lant’s reputation—not his character—when he was prompt¬ 
ly stopped by the Court, the Court correcting counsel 
and properly instructing the jury. 

In Bradford v. National Benefit Assn., 26 App. D. C. 
268, counsel’s comment to the jury to the effect that the 
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defendants conduct was such that in many States of the 
Union it would “land him in the Penitentiary, as it (ought 
to do here,” was held on appeal not to have been so preju¬ 
dicial as to deprive the defendant of a fair trial, even 
though there the trial Court had not interrupted or in 
any manner stopped or warned counsel, or instructed 
the jury. In the Bradford case this Court quoted from 
the Supreme Court’s decision in Dunlop v . United S fates, 
165 U. S. 498, 41 L. Ed. 803, 17 Sup. Ct. 375, anpl we 
think the remarks are particularly apropos in this in¬ 
stance : 

“If every remark made by counsel outside of the 
testimony were ground for a reversal, comparatively 
few verdicts would stand, since in the ardor of ad¬ 
vocacy and in the excitement of trial, even the most 
experienced counsel are occasionally carried away by 
this temptation.” 

CONCLUSION 

It is accordingly submitted that the judgment of the 
District Court should be affirmed. 

I 

Respectfully submitted, 

Joseph 0. Janousek 

American Security Building 
Washington 5, D. C. | 

Attorney for 
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530 (Mr. David made an argument to the jury on 
behalf of the defendant. During the course of his 

argument, the following occurred:) 

MR. DAVID. I want to make this statement to the 
jury: That I am relying upon the Constitution of the 
United States in regard to the full faith and credit in 
that Florida proceeding, and the counsel on the other 
side cannot minimize it. It was a solemn proceeding of 
a court that is entitled to all the respect and finality that 
you can give it. 

It is just exactly the same as if we had a case in this 
Court, with a solemn decree entered in a case of this kind, 
and somebody had got a certified copy of it and carried 
it down to Florida. Florida would have to recognize it; 
it could not minimize it. It could not say, “Oh, well, you 
know, she wanted a divorce. You know how those things 
are.” It cannot be treated in that way. The Constitution 
of the United States, in this little pamphlet, which I * 
regard as the most valuable possession I have— 

THE COURT. Mr. David, I canont let you ar- 

531 gue, sir, that the full faith and credit clause of the 
Constitution is involved in this case. 

MR. DAVID. Oh, no. 

THE COURT. I have refrained from stopping you, 
but I shall have to stop you at this point. 

MR. DAVTD. The certified copy comes from this— 

THE COURT. I understand about that, sir, but the full 
faith and credit clause of the Constitution is not involved 
in this case. 

MR. DAVID. I could not get it in in any other way, 
your Honor. 
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THE COURT. That certified copy, sir, can be used as 
evidence in this case if the jury believes that it tends to 
discredit the testimony of Mrs. Birdsong. That is its only 
purpose. 

MR. DAVID. She did not deny anything I read t<j) her. 

THE COURT. I am not talking about that. I am 
saying you cannot argue to this jury that the full faith 
and credit clause of the Constitution is involved in this 
case, because it is not. 

MR. DAVID. Your Honor will allow me an exception? 

THE COURT. Certainly. 

MR. DAVID. She never denied anything I read tj> her 
in this record. 

THE COURT. I am not discussing that. 

532 MR. DAVID. Your Honor understands— 

THE COURT. I am not discussing the truih or 
falsity of her testimony or any phase of that; I am supply 
saying this—and I do not want to say too much; I dp not 
want to inject myself into the case—you have reiteriated 
several times what the Constitution says. 

MR. DAVID. Only on the record. 

THE COURT. The Constitution hasn’t anything to do 
with this case. Let us not pursue this any further, if we 
do, I am going to make a speech to the jury and tell tiiem 
all about it. 

MR. DAVID. I have said what I wanted to say. I have 
made my point. I have read this testimony. It is in this 
case. They cannot rebut it. I think I am within the 
lines to say that. 

THE COURT. I think so too. I agree with that. You 
have a right to say that. 

(Mr. David then concluded his argument to the jury.) 
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533 The Charge to the Jury 

The Court (Goldsborough, J.). Gentlemen, in 
this complaint—in this cause of action—there are three 
counts; that is, there are three charges. It is difficult to 
separate these charges completely because one runs into 
the other. 

The first count—the first charge—is one for alienation 
of affections, which means, of course, what it says. The 
second count is for loss of consortium. Consortium means 
or involves comfort, companionship, affection, and coopera¬ 
tion. If you find for the plaintiff on the first count, you 
will disregard the second count for this reason: Alienation 
of affections, among other things, includes consortium; 
therefore, if you find a verdict for the plaintiff on the first 
count, you will have covered the second count. In other 
words, the first count is broader than the second. 

The third count is for what is known as criminal con¬ 
versation. That involves the charge of sexual intercourse 
between the defendant and the plaintiff’s wife. 

The Court has granted certain instructions to the re¬ 
spective counsel, which the Court will read and then sup¬ 
plement in so far as the Court thinks it is necessary. 

This is an instruction which the Court has granted 
plaintiff as to the first count—that is, the alienation of 
affections count: 

The law does not require of the plaintiff direct 

534 and positive evidence in order to prove a case. 

The burden is on the plaintiff to prove, by a pre¬ 
ponderance of the evidence, that the defendant, either 
wholly or partially, intentionally alienated the affections 
of the plaintiff’s former wife from him, but this may be 
proven by circumstantial evidence. It is not necessary 



that any one act or circumstance be sufficient to prove the 
case, but if, after considering all the circumstances in the 
case, with all reasonable and natural inferences to be 
drawn therefrom, the jury is satisfied, from a prepon¬ 
derance of the evidence, that the defendant wrongfully 
and intentionally alienated the affections of the plaintiff’s 
wife, then you should find for the plaint iff . 


Now, as to the second count—that is, the loss of i con¬ 
sortium count or charge—the Court, on behalf of the 
plaintiff, has granted this instruction: 

The jury are instructed as to count No. 2 that the basis 
of this action is the loss of consortium; that is, the right 
which accrues to each of the parties as a result of the 
marriage to the comfort, companionship, affection, and 
cooperation of the other. If you find that there has teen 
any wrongful interference with this right of the plaintiff 
by the defendant, your verdict should be in favor of the 
plaintiff. 

As to the third count, which is the count for criminal 
conversation, the Court will instruct you in this way: 

If the jury believe that a preponderance of' the 
535 evidence is to the effect that the defendant had 
sexual intercourse with Mrs. Birdsong before she 
got a divorce, then your verdict should be for the plaintiff 
on the third count. In other words, it is only necessary 
for you to believe by a preponderance of the evidence 
that he had sexual intercourse with this woman before 
she obtained her divorce; and if he did, the plaintiff is 
entitled to a verdict on the third count or third charge. 

There is another instruction offered at the instance of 
the plaintiff as to all the counts: 

This is an action for damages brought by the plaintiff, 
Lee Darden Birdsong, against the defendant, Hjalmar 
Peter Eclov, for alienating the affections of the plaintiff’s 
wife from him. When a plaintiff comes into court ip a 
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civil case of this sort, he is bound to establish a case against 
the defendant by what is known as the preponderance of 
the evidence. The plaintiff is not required to prove his 
case beyond a reasonable doubt, but the burden is upon 
the plaintiff to prove his case, as alleged in his complaint, 
by a preponderance of the evidence before you can render 
a verdict in his favor. The preponderance of the evi¬ 
dence does not mean a greater number of witnesses, but 
is the greater weight of all the evidence before the jury. 
In ascertaining upon which side is the preponderance of 
the evidence, you should consider the credibility of the 
witnesses and the reasonableness of their testimony, when 
considered in connection with all the facts and cir- 
536 cumstances of the case. 

On the question of damages, if you find for the 
plaintiff on the first count—that is, the count for aliena¬ 
tion of affections—he is entitled to recover for all direct 
and proximate losses which you may find were occasioned 
by the wrong, including loss of love and consortium, the 
definition of consortium being the comfort, companionship, 
affection, and cooperation of his wife; and you may also 
find damages for any physical pain, mental agony, lacerated 
feelings, wounded sensibilities, humiliation, blows to his 
honor, or hurt to family life which you may find he 
suffered. 

In each of these charges, or counts, plaintiff claims 
$25,000 compensatory damages—this is the kind of dam¬ 
ages I have just been speaking to you about—and $25,000 
for punitive damages. In so far as the first and third 
counts are concerned, the measure and basis of damages 
are the same. 

As to all the counts, if you find from the evidence that 
the defendant enticed or persuaded the plaintiff’s wife 
away and deprived him of his wife and his home, with 
a willful and wanton disregard of the plaintiff’s rights, 
then, in addition to awarding the plaintiff compensatory 
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damages for the injuries which he has actually sustained— 
that is, the damages I have just been discussing with 
you—you may, in your discretion, if you see fit and think 
it is proper, award punitive damages for the purpose 

537 of punishing the defendant in proportion tp the 
wrong he has done the plaintiff. 

The Court has granted to the defendant the following 
instructions: 

I 

The jury are instructed that the burden of pro<|>f in 
this case is upon the plaintiff to establish the material 
averments of his complaint by the greater weight of the 
evidence, and if the jury finds from all of the evidence 
that the plaintiff has not maintained the burden of proof 
of the material allegations of his complaint, then the ijury 
should find in favor of the defendant. 

i 

The Court instructs the jury that if they find thatl any 
witness has wilfully testified falsely as to any fact as 
to which such witness could not be reasonably mistaken, 
then the jury may disregard the testimony of such witness 
in whole or in part. 

I 

The Court instructs the jury that the action of aliena¬ 
tion of affections consists of three elements: that is, the 
first count, wrongful conduct of the defendant; plaintiff’s 
loss of affection or consortium of his wife; and a causal 
connection between such wrongful conduct and such lbss; 
and that the burden of proof is upon the plaintiff to estab¬ 
lish all three elements by a preponderance of the evidence 
before the plaintiff can recover damages. 

The jury are instructed that if they find that the plaintiff 
lived with and cohabited with his then wife after 

538 he either had knowledge or was in the possession of 
sufficient facts leading him to believe that his then 

wife had committed adultery, such condonation on the 
part of the plaintiff should be taken into consideration! by 

i 
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the jury in mitigation of damages, in the event the jury 
shall find a verdict for the plaintiff in this action. 

If the jury should find in favor of the plaintiff, and if 
the jury further finds that the plaintiff, whilst the mar¬ 
riage relationship existed between him and his former 
wife, exhibited love or affection toward an adult lady 
other than the plaintiff’s then wife, this circumstance, if 
the jury find that it is a fact, may be taken in consideration 
in mitigation of damages. 

I believe the Court said to you that substantially the 
same measure of damages existed as to the first and 
third counts. The Court should have added that the same 
measure of damages exists as to all three counts. 

As the Court told you a few minutes ago, if you find 
for the plaintiff on the first count, you can disregard the 
second and just find a verdict as to the first and third 
counts and say nothing at all about the second, one way 
or the other. 

If the jury finds a verdict for the plaintiff on any or 
all of these counts, it should bring in a verdict as to each 
count; that is, a verdict of whatever you think the damage 
should be on each count. 

539 I do not have any reason to suppose that it 
will be necessary for you to ask for further in¬ 
structions, but it may be. Because of the fact that for 
somewhere in the neighborhood of forty years I have been 
familiar with matters of this kind, I may not just see 
the difficulties of an individual who is not familiar with 
them. The Court will be here; and if you should feel that 
you desire further instructions, you may let the bailiff 
know, you can come in, and the Court will be very glad 
to discuss it with you. 

MR. DAVID. For the record, I merely want to renew 
the exceptions that I took to each prayer that your Honor 
granted for the plaintiff, that I objected to. 
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THE COURT. You have done that twice already! 

MR. DAVID. Before the jury retired, I wanted to 
make the record clear. 

A JUROR. Are there any papers we may take out! with 
us? 

L 

THE COURT. You may take out the declaration— 
the complaint. If there are any other papers you would 
like to have, you may send word to the Court, and the 
Court will see if counsel are willing to have them sent in. 

(At 12:21 p.m. the jury retired to consider its verdict.) 

(At 3:04 p.m. the jury returned to the courtroom^ and 
the following occurred:) 

THE COURT. Mr. Foreman, does the jury desire to 
ask the Court any questions? 

540 THE FOREMAN OF THE JURY. We Would 
like to get a ruling on No. 1 and No. 2. 

THE COURT. What is the difficulty! ! 

I 

THE FOREMAN OF THE JURY. We can’t makb up 
our minds. 

I 

THE COURT. The Court said this morning that if 
your verdict should be for the plaintiff on No. 1, fhen 
you need not pay any attention whatever to No. 2. Is [that 
what you want to know? 

THE FOREMAN OF THE JURY. We wanted a defi¬ 
nition of No. 1 and No. 2. 

i 

THE COURT. Now, as to No. 2, which is the loss of 
consortium, consortium is the right which accrues to each 
party in a marriage to the comfort, companionship, affec¬ 
tion, and cooperation of the other. That is what con¬ 
sortium is. If the defendant did anything which inter¬ 
fered with that relationship, then your verdict should be 
for the plaintiff on the second count of the declaration. 
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As to the first count, the question is whether or not any¬ 
thing the defendant did alienated in any way or to any 
degree the affections of the plaintiff’s wife from him. 
That alienation can be inferred from a variety of facts. 
It can be inferred, if you find it to be the truth, from 
sexual relationship between the plaintiff’s wife and the 
defendant. It can be inferred frcun her changed attitude 
toward the plaintiff, if you so find. It can be inferred 
from any act which you find that she did which might 
541 show—which, in your opinion, does show—that the 

defendant was to a greater or lesser extent respon¬ 
sible for the change in her attitude toward the plaintiff. 

Now, gentlemen, if I have not made myself plain, tell 
me so, and we will discuss it further. 

THE FOREMAN OF THE JURY. It is perfectly 
plain. 



